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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 
PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regula- 
tory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as decisions 
which are made in proceedings of a quasi-judicial (as contrasted with 
quasi-legislative) character, and which, under the applicable statutes, 
can be made by the Secretary of Agriculture, or an officer authorized by 
law to act in his stead, only after notice and hearing or opportunity for 
hearing. These decisions do not include rules and regulations of general 
applicability which are required to be published in the Federal Register. 

The principal statutes concerned are the Agriculture Marketing Act of 
1946 (7 U.S.C. 1621 et seq.), the Agricultural Marketing Agreement Act 
of 1937 (7 U.S.C. 601 et seq.), the Animal Quarantine and Related Laws 
(21 U.S.C. 111 et seq.), the Animal Welfare Act (7 U.S.C. 2131 et seq.), 
the Federal Meat Inspection Act (21 U.S.C. 601 et seq.) the Grain Stand- 
ards Act (7 U.S.C. 1821 et seq.), the Horse Protection Act (15 U.S.C. 
1821 et seq.), the Packers and Stockyards Act, 1921 (7 U.S.C. 181 et 
seq.), the Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 499a 
et seq.), the Poultry Products Inspection Act, (21 U.S.C. 451 et seq.), and 
The Virus-Serum-Toxin Act of 1913 (21 U.S.C. 151-158). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 472 
(1942). It is unnecessary to cite the docket or decision number. Pri- 
or to 1942 the Secretary’s decisions were identified by docket and 
decision numbers, for example D-578; S. 1150. Such citation of a 
case in these volumes generally indicates that the decision is not 
published in Agriculture Decisions. 

Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 
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CUMULATIVE LIST OF DECISIONS REPORTED 
JANUARY—NOVEMBER 1981 


AGRICULTURE MARKETING ACT OF 1937 
AGRICULTURE DECISIONS 


*BORDEN, INc. AMA Docket No. M 63-2 and M 63-3. 
der Granting Motion To Dismiss With Prejudice 
Happy VALLEY Farms. AMA Docket No. F&V 917-1. 
Denial of application for interim relief 
* Order Granting Motion To Dismiss Petition 
Moser Farms Dairy, INc. AMADocketNo.M1-7. Order 
denying application for interim relief 
*NaRAGHI, H. AMA Docket No. F&V 981-1. Order Dis- 
missing Interlocutory Appeal 
* Order Quashing Subpoena 
*TuRNER’S Dairy, INc. AMA Docket No.M1-6. Decision 
and Order 


AGRICULTURE MARKETING ACT OF 1946 
AGRICULTURE DECISIONS 


AMERICAN BEEF PACKERS, INC., and FRANK R. WEST. 

Docket No. 68. Consent as to Frank R. West 
GREAT WESTERN PACKING COMPANY and DALE CLARK. 

Docket No.9. Order staying imposition of sanctions 
KING MEAT ComPANY. FSQS Docket No. 4. _ Decision and 


LANDMARK BEEF PROCESSORS, INC. 
14. Decision and Order 
Stay Order 

MIRMAN BROTHERS, INC. 
and Order 
Order — Consent by the parties after appeal 

NATIONAL MEAT PACKERS, INC., C & M MeEatT PACKING CorP., and 
CHARLES D. OLSEN. I & G Docket No. 60; Jn re Na. 
TIONAL MEAT PACKERS, INC. and C & M MeEaT PACKING 
CorP. FMIA Docket No. 26; Jn re NATIONAL MEAT 
PAcKERS, INc., C & M MEAT PACKING CoRP., and THOMAS 
MoNLEON. FSQSDocket No.7. Consent as to Nation- 
al Meat Packers, Inc., C & M Meat Packing Corp., and 
Thomas Monleon 

REBHAN R&W MeEaT COMPANY. 
Consent 

STEVENS Foops, INc., STEVEN L. AARON and DANIEL RED, 
JR. FSQSDocketNo.10. Decision and Order 


*Current month November 1981 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


ANIMAL QUARANTINE AND RELATED LAWS 


AGRICULTURE DECISIONS 


FLANDERS, DR. BENNETT L. VA Docket No. 14. Consent 
HRYCHIW, DR. WAYNE. VA Docket No. 6. Dismissal 
McCreary, Dr. KARON G. VA Docket No. 12. Consent 


ANIMAL WELFARE ACT 
AGRICULTURE DECISIONS 


ALEXANDER, RUDOLF. AWA Docket No. 150. Default 
ALLEN, WARREN. AWA Docket No. 156. Consent 
ANESI, JOETTA L. AWA Docket No. 161. Consent 
BARKER, NAT M. and LOUISE E. BARKER, d/b/a BROKEN PINE RAB- 
BITRY. AWA Docket No.159. Consent 

BOouHL, MR. Tim J. AWA Docket No. 140. Consent 

* Boot, JONI M. AWA Docket No. 179. Consent 

* Boston COLLEGE. AWA Docket No. 178. Consent 

* BRANIFF AIRWAYS, INC. AWA Docket No. 177. Consent . 
CARROLL UNIVERSITY, JOHN. AWA Docket No. 166. Con- 


DAVENPORT, JOHN D. T. and WILLIAM I. Swain, d/b/a JUNGLE 
WONDERS CIRCUS. AWA Docket No. 129. Default 

ERDTSIECK, ALBERTA A. AWA Docket No. 146. Default . 

FEE, Mrs. BERNICE. AWA Docket No. 132. Consent 

GALLOP, VAUGHN. AWA Docket No. 155. Order Vacating 
Default Decision and Remanding Proceedings ...............0.0e0e0ee 217 
Settlement Agreement Consent Decision and Order 

JACKSON, VERA. AWA Docket No. 163. Consent 

JANSSEN, SHIRLEY. AWA Docket No. 149. Consent 

LISLE, SONDRA. AWA Docket No. 154. Consent 

LOWER, MARY JEAN, d/b/a WOODWIND KENNELS. AWA Dock- 
et No. 107. Dismissal 

MAURREY BIOLOGICAL COMPANY, INC. AWA Docket No. 147. 
Consent 

McBrypE, Ms. LORRAINE d/b/a CIRCLE R. KENNELS. 
Docket No. 151. Consent 

Morse, ARTHUR C. AWA Docket No. 160. Decision and 
Order 

Opitz, HARVEY and SUSAN OPITZ. AWA Docket No. 
168. Consent 

PAMPERED PETs, INC. AWA Docket No. 103. Dismissal 

RAU, CHARLES L. and THE BLACK LaAGoon, INC. AWA Docket 
No. 141. Default 

VON UHL, JULIUS. AWA Docket No. 133. 

WALKER, EVELYN L. AWA Docket No. 137. Consent 

*WaTSON, BRIAN d/b/a East Coast CAMEL Co. AWA Docket 

No. 164. Consent 


*Current month November 1981 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


ANIMAL WELFARE ACT—Cont. 


Agriculture Decisions—Cont. 


WEILAND, PAUL. AWA Docket No. 148. 

WINTER, WALTER and JANE WINTER, d/b/a WINTERVALE KEN- 
NELS. AWA Docket No. 157. 

Woopy, ORVILLE and ANNA. AWA Docket No. 153. 


*ZiverTS, KRIST and VALENTINA ZIVERTS. AWA Docket No. 
125. Consent 


EGG RESEARCH AND CONSUMER INFORMATION ACT 
AGRICULTURE DECISIONS 


REYNOLDS, HUGH, d/b/a REYNOLDS FARMS. ERCIA Docket No. 
2. Ruling oncertified issue 
Decision and Order — Default 


FEDERAL MEAT INSPECTION ACT 
AGRICULTURE DECISIONS 


CASTLEBERRY'S Foop Co. FMIA Docket No. 36. Decision 

and Order 
*CoLONIAL BEEF Co.., INC. FMIA Docket No. 50. Consent . 

DAVENPORT PACKING Co., INC. FMIA Docket No. 48. _—Stip- 
ulation and Order on the record at oral hearing 
Modification of Order 

FAMOUS BRANDS, LTD. FMIA Docket No. 49. 

FULTON MEAT MARKET. FMIA Docket No. 46. Consent 

MLOTOK BEEF COMPANY, INC., and GERALD DAVD. FSQS 
Docket No. 16. 

NATIONAL MEAT PACKERS, INC., C & M MEAT PACKING CoRrP., and 
CHARLES D. OLSEN. I & G Docket No. 60; Jn re NATION- 
AL MEAT PACKERS, INC. and C & M MeEaT PACKING 
CorP. FMIA Docket No. 26; Jn re NATIONAL MEAT 
PACKERS, INC., C & M MEAT PACKING CorP., and THOMAS 
MONLEON. FSQSDocketNo.7. Consent as toNation- 
al Meat Packers, Inc., C & M Meat Packing Corp., and 
Thomas Monleon 

OKLAHOMA BEEF AND PROVISION Co., INC. FMIA Docket No. 
38 and PPIA Docket No. 3. Order remanding case to 
Administrative Law Judge 

PORTION KING, INC. FMIA Docket No. 47. Default 

RIcH, Louis, Foops. FMIA Docket No. 45. Dismissal 

STEVENS Foops, INC., STEVEN L. AARON and DANIEL REID, 
JR. FSQS Docket No. 10. Decision and Order 


*Current month November 1981 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 
FEDERAL MEAT INSPECTION ACT—Cont. 
Agriculture Decisions—Cont. 


TOSCONY PROVISION COMPANY. FMIA Docket No. 40. 
Decision and Order 
Stay Order — pending judicial review 

WYSZYNKSI PROVISION COMPANY. FMIA Docket No. 41. 
Decision and Order 


HORSE PROTECTION ACT 
AGRICULTURE DECISIONS 
COURT DECISIONS: 


LANDRUM, DAVID and DorROTHY HALSEY v. JOHN BLOCK, Secre- 
tary of Agriculture, United States Department of Agricul- 
ture. (USDA HPA Docket No. 148) Denial of Motion 
for Preliminary Injunction 

WALL, RICHARD v. DEPARTMENT OF AGRICULTURE. (USDA 
HPA Docket No.87) Affirms Secretary’s decision 


DISCIPLINARY DECISIONS: 


BEECH, S.W., CHESTER B. MARBRY and THOMAS E. 
WRIGHT. HPA Docket No. 108; and RAY GILMER. 
HPA Docket No. 116. Consent — Dismissed as to Ray 
Gilmer 
BEECH, S. W., CHESTER B. MARBRY, THOMAS E. WRIGHT & RAY 
GILMER. HPA Docket No. 103. Consent — Dismissed 
as to Ray Gilmer 
BLADES, GEORGE and LEROY FRANKS. HPA Docket No. 
173. Consent as to George Blades 
*Decision and Order as to LeRoy Franks 
BREEDLOVE, ED. HPA Docket No. 167. Consent 
BuRTON, THOMAS JR. and LEROY FRANKS. HPA Docket No. 
154. Consent asito TROMas BUrION, ST. ... 6655 css a ns dete  w e gees s 
Order Vacating Notice Of Effective Date And Permitting 
Late Appeal 
* Decision and Order as to LeRoy Franks 
CALLAWAY, ALLEN, MERRILL REICHART, and F.M. TAL. 
BOT. HPA Docket No. 102. Consent as to Merrill Rei- 
CURE TONDO 6 ee he aide ar vRNA OO PUTIN RE 1520 
CHRISTMAS, JOE. HPA Docket No. 98. Consent 
CHRISTMAS, JOE and JOE FLEMING. HPA Docket No. 
144, Consent as to Joe Christmas 
CLINTON, GEORGE and SANDY Goss. HPA Docket No. 
147. Consent as to George Clinton 
AS GEERCRE DS OILY A MODR 5 05 Bisa ce ads aieie Yarden wile loan ae aigieie bac 


*Current month November 1981 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 
HORSE PROTECTION ACT—Cont. 
Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 


CROWDER, DUDE. HPA Docket No. 75; BiLLy HALE. HPA 
Docket No. 74; and WINK GROOVER. HPA Docket No. 
82. Decision and Order—dismissed as to Wink 
Groover 
Order Denying Petition to Modify Order as to Dude 

Crowder 

Dick, RODNEY W. and EARNEST P. KNIpP. HPA Docket No. 
179. Consent as to Earnest P. Knipp 

FLEMING, PREACH. HPA Docket No. 76. 

FLEMING, PREACH. HPA Docket No. 152. Decision and Or- 


*Stay Order 

HAMILTON, VERNON L. HPA Docket No. 182. 

HOLLoway, JIMMY. HPA Docket No. 109. Consent 

HORENBEIN, BARRY and MARILYN HORENBEIN, and GARY ED. 
WARDS and CARL EDWARDS, d/b/a CARL EDWARDS AND SONS 
STABLES. HPA Docket No. 171. Dismissed as to 
Gary Edwards and Carl Edwards, d/b/a Carl Edwards and 
RRO SRREI DONE Soc etre ay oneal ahatararsioie oor aera oe eect tet nace tered ae eta 

JOHNSON, MATTHEW and FRANK WITHERSPOON. HPA Docket 
No.99. Withdrawal of Complaint 

JOHNSON, RALPH. HPA Docket No. 143. 

LEE, JIMMY and JIM REESE. HPA Docket No. 134. 
sent as to Jimmy Lee 
Decision and Order as todim Reese 

LIVOLSI, PETER and ROBERT D. Morris. HPA Docket No. 
111. Stay Order 

*Loe, GLEN D., JUNIOR PIERCE, and ALVIN ROBERTS. HPA 

Docket No. 181. Default as to Alvin Roberts 

Mores, MACK. HPA Docket No. 164. 

MARTIN, JOE. HPA Docket No. 127. Dismissal 

MurpHy, L. M. HPA Docket No. 170. CRG ood cose a cack te eae 

MYERS, KENNETH. HPA Docket No. 146. Consent 

PEELS, JOHN, DON MILLIGAN and JOE HENDRICKS. HPA Dock- 
et No. 161. Consent as to John Peels 

PERKINS, FLOYD M. and MIKE OPPENHEIMER. HPA Docket No. 
153: ‘Consentasteraye ae. Peres .. x... 5. occ c cies ovtseees cos 
Consent as to Mike Oppenheimer 

ROWLAND, DALE. HPA Docket No. 178. Consent 

SHADE, EARLE and JIM MESSENGER. HPA Docket No. 
110. Consent as to John Messenger 

SMITH, DAVID. HPA Docket No. 145. Consent 

TOMIN, WILLIAM A. and GRACE A. ARNOLD. HPA Docket No. 
157. Consent 


*Current month November 1981 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


HORSE PROTECTION ACT—Cont. 


Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 


VAN CLAYTON, JOE, SR., JOE VAN CLAYTON, JR., and DALE 
BARNES. HPA Docket No. 162. Consent as to Joe 
Van Clayton, Sriand doe Van ClAytony die! «ois ce. aie heise Siete cee tl be 
Consent as to Dale Barnes 
WHEELON, LARRY. HPA Docket No. 128. Consent 
WOOSLEY, JOEL and MERRILL STUART. HPA Docket No. 
131. Consent as to Merrill Stuart 
Decision and Order as to Joel Woosley 
YOUNG, RONAL. HPA Docket No. 141. 


PACKERS AND STOCKYARDS ACT, 1921 


AGRICULTURE DECISIONS 


COURT DECISIONS: 


ARAB STOCK YARD, INC. v. UNITED STATES DEPARTMENT OF AGRI- 
CULTURE, ET AL. (USDA P & S Docket No. 5712)  Sec- 
retary’s decision affirmed 

COLLIER, SIDNEY D. and LOUIS PAUL MARSH v. UNITED STATES OF 
AMERICA and ROBERT BERGLAND, SECRETARY OF AGRICUL- 
TURE. (USDA P & S Docket No. 5892) Secretary’s 
decision affirmed 

CORONA LIVESTOCK AUCTION, INC. v. UNITED STATES DEPARTMENT 
OF AGRICULTURE and THE PACKERS AND STOCKYARDS ADMIN- 
ISTRATION. (USDAP&S Docket No.5030) Secretary’s 
decision reversed 

DEJONG PACKING COMPANY, and MT. VERNON MEAT Co., INC. v. 
THE UNITED STATES DEPARTMENT OF AGRICULTURE; and Hy- 
GRADE FooD PRODUCTS CORPORATION v. THE UNITED STATES, 
THE SECRETARY OF AGRICULTURE and THE PACKERS AND 
STOCKYARDS ADMINISTRATION. (USDA P &S Docket No. 
5087) Secretary’s decision affirmed 

JACKSON UNION STOCKYARDS and QUINN BROTHERS OF JACKSON, 
INc. v. UNITED STATES DEPARTMENT OF AGRICULTURE. 
(USDA P & S Docket No. 5371) —Secretary’s decision af- 
firmed 

PENNSYLVANIA AGRICULTURAL COOPERATIVE MARKETING ASSOCIA- 
TION v. EZRA MARTIN COMPANY ET AL. Memorandum and 


UNITED STATES OF AMERICA v. PALMER G. HULINGS. (USDA 
P&S Docket No. 5136) Secretary’s decision affirmed 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


Court Decisions—Cont. 


Utica PACKING ComPANY, a Michigan Corporation and Davip 
FENSTER v. ROBERT BERGLAND, Secretary, U.S. Department 
of Agriculture and CAROL FOREMAN, Assistant Secretary of 
Agriculture and DONALD Houston, Administrator of Food 
Safety and Quality Services of the United States Depart- 
ment of Agriculture and THE UNITED STATES OF AMER- 
IcA. (USDAP&S Docket No.5455) — Secretary’s deci- 
sion affirmed 


DISCIPLINARY DECISIONS: 


ALLEN, DEE d/b/a ALLEN CATTLE Co. P & S Docket No. 
5798. Consent 
AMERICAN BEEF Co. P &S Docket No. 5883. Consent 
AMHERST COUNTY LIVESTOCK MARKET, INC. ROBERT B. HOWELL, 
LouIsE B. HoweLt. P&S Docket No. 5824. Supple- 
mental Order, suspension terminated 
ANDERSON, JACK and HAGAN STOCKYARD, INC. P & S Docket 
No. 5774. Consent 
Ex Parte Nunc Pro Tunc Order, modifying effective date 
of consent order 
Supplemental Order, suspension terminated 
* ANDERSON MEAT DISTRIBUTORS Co. P & S Docket No. 
5959. Consent 
BLUEGRASS PACKING Co. P &S Docket No. 5881. Default 
BRADLEY LIVESTOCK AUCTION, INC. and DALE EMBERTON, d/b/a 
NISHNA VALLEY FARMS. P & S Docket No. 5763. 
Decision with respect to Bradley Livestock Auction, Inc. ................ 
BRADY, RICHARD. P &S Docket No. 5829. Default 
Supplemental Order, suspension modified 
BRENNAN MEAT COMPANY, a corporation; and HARRY SAMUELS, 
an individual. P &S Docket No. 5849. Consent 
*Briccs, WILLIAM. P&S Docket No.5885. Default 
BROWER, NEFF, LIVESTOCK, INC. P & S Docket No. 5861. 
Consent 
Supplemental Order, suspension modified 
Brown, BILLY A. P &S Docket No. 5828. Default 
BROWN, LARRY J. P &S Docket No. 5903. Consent 
BUCHANAN, STANLEY. P&S Docket No. 5859. Consent 
*BusH BROTHERS Provision Co., INc. P & S Docket No. 
5958. Consent 
BUTCHER, WILLIAM. P &S Docket No. 5738. 
C & C LIVESTOCK AND PACKERS, INC. P & S Docket No. 
5878. Consent 
C & T Meats, INC. a corporation, and Ross ContI, an individ- 
ual. P &S Docket No. 5929. Consent 


*Current month November 1981 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 


CAUGHMAN, FRANKIE W., JR. P &S Docket No. 5824. 


CHLOUBER, NICK. P & S Docket No. 5797. Consent 
CLINGAN, FRANKLIN MILLARD. P &S Docket No. 5820. 


CONSUMER Foops Co., d/b/a CONSUMER CATTLE COMPANY. 
P & S Docket No. 5866. Consent 

Cook, JOHN, d/b/a JOHN Cook CATTLE and ATHENS CUSTOM 
KILL. P &S Docket No. 5869. Consent 

DAWSON, BERNARD L. P &S Docket No. 5879. Consent 

Deats & DEATS CATTLE Co., INC. d/b/a SANTA FE LIVESTOCK Com- 
MISSION Co. P &S Docket No. 5843. Consent 

DETROIT VEAL AND LAMB, INC. P & S Docket No. 5892. 
Consent 

Dump!I, RoGER A. and GERD U. SIEVERS. P & S Docket No. 
5925. Consent as to Gerd U. Sievers 
Consent as to Roger A. Dumdi 

DUNNEGAN, DONALD L. P &S Docket No. 5825. Consent . 

DuQUOIN PACKING COMPANY, DECATUR PACKING DIVISION, and 
WILLIAM S. MARTIN. P & S Docket No. 5921. Con- 
sent as to DuQuoin Packing Company, Decatur Packing Di- 
vision 

EDWARDS, JOHN W., an individual, and R & D INVESTMENTS, INC., 
a corporation d/b/a EDWARDS BROS. PACKING COMPANY. 
P &S Docket No. 5847. Default 

EGBERT, RONALD L. and ALLEN EGBERT. P & S Docket No. 
5832. Consent 
Supplemental Order, suspension terminated 

FAIRCHILD LIVESTOCK SALES, INC., a corporation, and WINSTON R. 
RAWLS, an individual. P &S Docket No. 5736. Con- 
sent as to Winston R. Rawls .. 

FANNING, MourRIS. P & S Docket No. 5807. Default 

FIEDER PACKING COMPANY, INC. P & S Docket No. 5873. 
Consent 

FITZGERALD FARMERS AUCTIONS, INC. P & S Docket No. 
5799. Consent 
Supplemental Order, suspension terminated 

FrI0 LIVESTOCK SALES COMPANY, INC., a corporation, and HARRY 
M. HARRISON, an_ individual. P & S Docket No. 
5709. Consent as to Harry M. Harrison 

Frosty LAND Foops INTERNATIONAL, INC., d/b/a LORENZ INTERNA- 
TIONAL, ALLEN TAYLOR CATTLE Co., INC., LORENZ NEUHOFF, 
II] and WILLIAM ALLEN TAYLOR, JR. P & S Docket No. 
5618. Consent as to Frosty Land Foods International 
Inc. and Lorenz Neuhoff, III 

GETTYSBURG LIVESTOCK EXCHANGE, INc. P & S Docket No. 
5757. Consent 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 


GILBERT, FRANKLIN BERGESON. P & 
5727. Consent 
GOULD, LAVERNE A. P &S Docket No. 5895. Default 
GRAND ISLAND LIVESTOCK AUCTION, INC., DON and ARLYNE WER- 
NER, RICHARD L. GALUSHA, and ROGER OBERMEIER. P&S 
Docket No. 5874. Consent as to Grand Island Livestock 
PERC FIO oi oh ic Se Sa exes, RE ee RT eo ae Oe SO 
Consent as to Don and Arlyne Werner 
Consent as to Richard A. Galusha 
Default as to Roger Obermeier 
*GREEN, HAROLD. P&S Docket No.5932. Consent 
GREEN, JOHNNY, d/b/a GREEN CATTLE COMPANY. P&S Docket 
No. 5839. Consent 
Supplemental Order, suspension terminated 
H & P Export, INC. a corporation, COUNTRY SMOKED MEATS, 
INC., a corporation WILLIAM (DON) CONTRIS, and BILLY 
STEVEN (STEVE) HUFFORD, individual. P & S Docket No. 
5918. Consent as to William (Don) Contris and Billy 
Steven (Steve) Hufford 
H. & R. MEAT Company, INC., a corporation and ALLAN H. Ap. 
PLESTEIN, an individual. P & S Docket No. 5905. 
Consent 
HAMATA, ED. P &S Docket No. 5816. Consent 
*HEATH, JIM, CATTLE Co., INC., a corporation, and JIM HEATH, an 
individual. P&S Docket No. 5834. Default 
HENIFIN, CALVIN, d/b/a HENIFIN LIVESTOCK. P & S Docket No. 
5776. Supplemental Order, suspension terminated 
HILL, DENNIS G. P &S Docket No. 5804. Consent 
* HILLCREST PACKING COMPANY, a corporation, and SAM*KOHN, an 
individual. P &S Docket No. 5791. 
INGRAM, JAMES R. P &S Docket No. 5836. Dismissal 
JACKSON PACKING COMPANY. P & S Docket No. 5886. 


JACKSON, RUSSELL. P&S Docket No. 5914. 
JEFFERS, JAMES R. and CHARLES W. JEFFERS. P & S Docket 
No. 5821. Dismissal 
JOHNSTON PACKING Co., INC. P & S Docket No. 5894. 
Consent 
JOHNSTOWN LIVESTOCK SALES, INC. P & S Docket No. 
5875. Consent 
JUSTICE, MAXWELL R., SR. and M. Ray JUSTICE, JR. 
Docket No. 5934. Consent as to Maxwell R. Justice, Sr. 
ConsetOs WOR Nay TURICE URS os oR a hia os aie Ube ee 1328 


*Current month November 1981 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 


KING MEAT PACKING COMPANY, INC. and WILLIAM D. HUGHES, 
RAYMOND ROSENTHAL, GEORGE JOHNS, CARMINE FAELLO, 
GABRIEL KAHN, and ROBERT MORAN. P & S Docket No. 
5776; and Jn re UNION PACKING COMPANY, and ROBERT 
MILLER, ROBERT MORAN, and ARTHUR TUVERSON. P&S 
Docket No. 5579. Dismissal 

KLINE, Loults, INC. P &S Docket No. 5833. 

KNoppP, JOHN E. P &S Docket No. 5800. Consent 

KRUSE, HARLAN. P &S Docket No. 5857. Consent 

*LARSEN, MIKE d/b/a MIKE’s CATTLE Co. P & S Docket No. 
5863. Consent 

LEA VELL, ORIE S., d/b/a LEAVELL CATTLE COMPANY, RICHARD W. 
BALDWIN, SHASTA LIVESTOCK AUCTION YARDS, INC., ELLING- 
TON R. PEEK, INTERMOUNTAIN CATTLE COMPANY, INC., CAL- 
VIN A. BLOOD, EDGAR C. (BARNEY) STEPHENS, SPENCER LIVE- 
stock, INC., MOUNTAIN STATES CATTLE COMPANY and MI- 
CHAEL F. DONALDSON. P &S Docket No. 5707. Con- 
sent as to Orie S. Lea Vell, d/b/a Lea Vell Cattle Company 
Consent as to Richard W. Baldwin 
Order Dismissing Appeal by Respondent Spencer Live- 

BR RRONE AN ak dR Re. Oa ere ate GMa CA ca take aR Cee PST ote WO OL ERS 

LIGHT, GEORGE E., II], and Licht CaTTLE Company, INC. 
P&S Docket No. 5822. Decision and Order 

LOGAN, J.C., JR. and Jimmy LOGAN, d/b/a JIMMY LOGAN LIVE- 
STOCK. P & S Docket No. 5913. Consent as to J. C. 
RAOTIAIE. EP ,, 5s Bk 5 ROPER eI GG cede EEO Ried Sole Ee aah Ce EN 938 

*Love,CeciL. P&S Docket No.5933. Consent 

LUNDBERG, HAROLD d/b/a SCHALLER LIVESTOCK and d/b/a NEWELL 

LIVESTOCK. P &S Docket No. 5868. Consent 
*LYNCHBURG STOCKYARD, INC., a/k/a LYNCHBURG LIVESTOCK 
MARKET, INC. P &S Docket No. 5904. Consent 

MALONE, PATRICK D. P &S Docket No. 5803. Consent 

MATHESON, LAVERNE, d/b/a LINDEN STOCK YARDS. P&S 
Docket No. 5856. Consent 
Supplemental Order 

McCoy, DENNY J. and T C CATTLE Company, INc. P&S 
Docket No. 5718. Consent 

*McCoy, MICHAEL J., WILLIAM G. McCoy, Patrick M. McCoy, 
and MuriLLa McCoy. P & S Docket No. 5963. Con- 


MCKINLEY-WINTER LIVESTOCK COMMISSION COMPANY, INC., WIN. 
TER LIVESTOCK COMMISSION COMPANY, INC., GERALD “JERRY” 
ANGLIN, JOHN FE. “JACK” STEINMITZ. P & S Docket No. 
5916. Consent as to McKinley-Winter Livestock Com- 
PANELS O DATES, AICS os, hon div aster © ole 8 oe Ae eee AN ME 
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Consent as to Winter Livestock Commission Company, 
Inc. 

Consent as to Gerald “Jerry” Anglin 
Consent as to John E. “Jack” Steinmitz 

McMICHAEL, WILLIAM R. P & S Docket No. 5771. 
PONG 200% 

MEATXCORP and MEL NEALE. P & S Docket No. 5801. 
Consent 

MENCHHOFER CATTLE COMPANY, THE, a corporation, and LYLE 
MENCHHOFER, an_ individual. P & S Docket No. 
5769. Consent 

MENCHHOFER CATTLE CO., a corporation, LYLE MENCHHOFER, ED- 
WARD WENDEL and RONALD EGBERT, individuals. P&S 
Docket No. 5844. Consent as to Menchhofer Cattle 
Company andLyle Menchhofer ... 

MENDICOA, MODESTO. P&S Docket No. 5762. 

Murco, INC. P &S Docket No. 5854. Consent 

Myers, Howarp R. P &S Docket No. 5745. Consent 

NEELY, FRANKLIN, d/b/a MARKLE PIG COMPANY. P & S Docket 
No. 3852. Supplemental Order, suspension terminated 

NiGG, VINCENT A. P &S Docket No. 5819. Consent 

NORTHERN BONELESS MEAT CORPORATION. P & S Docket No. 
5603. Consent 

NOWELL, DON d/b/a PARK RIVER LIVESTOCK EXCHANGE. 
Docket No. 5872. Default 

PARNELLS PACKING Co., INC. 
5920. Consent 

PoE, ROLAND and BoB WRIGHT. 
5630. Decision as to Roland Poe 

PORKLAND INDUSTRIES, INC. P & S Docket No. 5845. Con- 


*POWELL PACKING COMPANY, INC. P & S Docket No. 
5950. Consent 

PYLE, HowarD F., d/b/a PYLE Livestock Co. P & S Docket 
No. 5926. Consent 

QUALITY HOG AND CATTLE COMPANY, INC., a corporation, and Ar- 
THUR E. ZANS, an_ individual. P & S Docket No. 
5723. Default 

REBIK, LEONARD d/b/a REBIK AUCTION YARD. P & S Docket 
No. 5775. Consent 

REESE, JIM. P &S Docket No. 5818. Default 

RELICK, EDWARD, BELKNAP LIVESTOCK MARKET, INC., INDIANA 
LIVESTOCK AUCTION, INC., ROBERT B. STAINBROOK, PATRICIA 
E. Loomis, AND WILLIAM G. DOYLE. P & S Docket No. 
5660. Consent as to Edward E. Rellick 
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Consent as to Robert B. Stainbrook, Patricia E. Loomis, 
and William G. Doyle 

Consent as to Belknap Livestock Market, Inc. 
Consent as to Indiana Livestock Auction, Inc. 

RICHARDS, RONNYE d/b/a RONNYE RICHARDS LIVESTOCK Co. 
P &S Docket No. 5865. Default 
Supplemental Order, suspension terminated 

SALT FoRK CORPORATION and RODNEY HUGHES. P &S Docket 
No. 5808. Consent 

SCHAEFER, ALLAN d/b/a SCHAEFER LIVESTOCK. P & S Docket 
No. 5864. Consent 
Supplemental Order, suspension terminated 

SCHMITT PACKING Co., INC. and H. P. SCHMITT, JR. 
Docket No. 5813. Consent 

SCHULTZ, GLEN L. P&S Docket No. 5851. Consent 

SCOFIELD, WAYNE W. P &S Docket No. 5882. Default 

SELLERS, BRUCE L. P &S Docket No. 5802. Consent 

SHASTA LIVESTOCK AUCTION YARD, INC. and ELLINGTON R. 
PEEK. P&S Docket No. 5783. Supplemental Order, 
suspension terminated 

SIMON, RONALD. P &S Docket No. 5770. Consent 

*SmiTH, RICHARDSON AND CONROY, INC. P & S Docket No. 

5957. Consent 

SouTH DAKOTA LIVESTOCK SALES COMPANY. P &S Docket No. 
5788. Sonsent 

THOMPSON, DALE and JACK THOMPSON. P & S Docket No. 
5908. Consent 

TRINKLE, O. W. d/b/a Victor HoG BUYERS. P & S Docket No. 
5850. Consent 

UNIONVILLE SALES Co., INC. 


Supplement to Initial Decision 

WARRINGTON MEAT PACKING COMPANY, INC. P & S Docket 
No. 5862. Consent 

WASHINGTON LiIvEsTocK AUCTION, INC. P & S Docket No. 
5846. Consent 
Supplemental Order, suspension terminated 

Warts, GENE. P &S Docket No. 5830. Default 

WENZEL, LEONARD L. P & S Docket No. 5782. Decision 
and Order 

* WHITTLE, LAWRENCE. P&S Docket No. 5858. 

WILLARD, VANCE K. P &S Docket No. 5792. Consent 

WINDSOR AUCTION Co., INC., RICHARD E. PASLEY, JR., RAYMOND 
L. TUCKER, LARRY W. REED, and DONALD D. Gast. P&S 
Docket No. 5907. Decision as to Donald D. Gast 
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Yost Pack, INC., a corporation, JOHN N. Yost, and JERRY J. 
YosT, individuals. P&S Docket No. 5826. Consent 
as to Yost Pack, Inc. andJohn N. Yost 
Dismissal as to Jerry J. Yost 

ZAKRZEWSKI, THOMAS, SR. P & S Docket No. 5805. Con- 


ZYLSTRA, HENRY P., EDWARD J. ZYLSTRA, PETER C. STEL- 
LARD. P &S Docket No. 5853. Consent 


REPARATION DECISIONS: 


FUGATE, JOHN N., II v. DEWEY VANCE. P & S Docket No. 
5712. Decision and Order 
Order on Reconsideration 

LANE, THOMAS FE. and ROBERT D. LANE d/b/a LANE Bros. CATTLE 
Co. v. GAIL F. SOHLER d/b/a STOCKMEN’S LIVESTOCK AUCTION 
COMPANY, and JIMMY BOECKMAN. P & S Docket No. 
5698. Decision and Order 
Order on Reconsideration 

LIEB, STEVE T. for and on behalf of Himself and a Class of Ship- 
pers v. RONALD A. PATTON and LINDA PATTON and COFFEY- 
VILLE LIVESTOCK SALES Co., INC. P & S Docket No. 
5656. Complaint withdrawn 

Lona, W. D. v. MAXWELL & FURNISH LIVESTOCK COMMISSION CO., 
Inc. and MarTIN HALFERT. P & S Docket No. 
5710. Dismissal 

MCANDREWS, JAMES A. v. Don J. GATENS d/b/a GATENS CATTLE 
COMPANY. P &S Docket No. 5764. Dismissal 

WEBER LIVESTOCK AUCTION v. BARRY CHRISTENSEN and DON 
MANNING. P&S Docket No. 5715. Dismissal 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
AGRICULTURE DECISIONS 
COURT DECISION: 
AMERICAN FRUIT PuRVEYORS, INC. v. UNITED STATES, ET 


(USDA PACA Docket No. 2-4355) Petition de- 


DISCIPLINARY DECISIONS: 


ALEXANDER BROS. PRODUCE, INC. PACA Docket No. 
2-5658. Default 

AMERICAN FRuiIT PURVEYORS, INC. PACA Docket No. 
2-4355. Order vacating Stay Order 
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C. B. Foops, INc. PACA Docket No. 2-5544. Decision 
and Order 
Stay Order 

C & W SALES, INC. PACA Docket No. 2-5691. 

CIMINO BROTHERS PRODUCE, INC. PACA Docket 
2-5727. Default 

Cuary House, INC. PACA Docket No. 2-5629. Consent . 

CoLUMBUS FRUIT COMPANY, INC. PACA Docket No. 
2-5538. Decision and Order 
Stay Order 

CONNECTICUT CELERY Co., THE. PACA Docket Nos. 2-5582 
and 2-5603. Decision and Order 

CONTE, INC. PACA Docket No. 2-5681. 

CUSIMANO, INC., WAYNE. 
cision and Order 
Stay Order 

FAMULARO, INC. PACA Docket No. 2-5696. 

FINK’S POTATO SERVICE. PACA Docket No. 2-5719. 
fault 

GARY’S PRODUCE Co. PACA Docket No. 2-5744. Consent 

GROWER’S PRIDE, INC., a/t/a RANGE WEST, LTD. PACA Docket 
No. 2-5687. Default 

HARDCASTLE PRODUCE, Co., a/t/a HARDCASTLE WHOLE- 
SALE. PACA Docket No. 2-5653. Default 

HARVEST HOUSE MARKETING CorP., USA. PACA Docket No. 
2-5662. Default 

KALER PRODUCE COMPANY, INC. PACA Docket No. 2-5679. 
Default 

MAGIC VALLEY POTATO SHIPPERS, INC. PACA Docket No. 
2-5671. Decision and Order 

*Stay Order 

MEL’S PRODUCE, INC. PACA Docket No. 2-5690. Default 

Order Dismissing Respondent’s Petition for Reconsidera- 


MENDENHALL DISTRIBUTING Co., INC. PACA Docket No. 
2-5682. Default 
MENDEz PRODUCE, RUBY. PACA Docket No. 2-5599. 


MERBERG, N., & Son, INC. PACA Docket No. 2-5677. 
Consent 

Morris PRODUCE. PACA Docket No. 2-5651. 

PACKAGED PRODUCE COMPANY, INC. 
2-5703. Default 

PASSAFIUME, JOHN JOS., Fruit Co., INC. PACA Docket No. 
2-5702. Default 


*Current month November 1981 decisions. 
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POMPANO BEACH PRODUCE Co., INC. PACA Docket No. 
2-5631. Default 

RozAk’s PropucE Co., INC. PACA Docket No. 2-5670. 
Decision and Order 

SOUTHERN INSTITUTIONAL Foop SALES & SERVICE, INC. 
Docket No. 2-5741. Default 

UNITED FRUIT AND VEGETABLE Co., INC. 
2-5536. Decision and Order 
Stay Order 

WANNAMELON, INC. PACA Docket No. 2-5666. Default . 


REPARATION DECISIONS: 


A & L Potato Co., INc. v. ALL Pro Potato Co. PACA Docket 
No. 2-5618. Dismissal Order 

ACOSTA GROVES v. CALAVO GROWERS OF CALIFORNIA. PACA 
Docket No. 2-5585. Dismissal 

ALAMOS TRUCK BROKERS, INC., ASSIGNEE OF KEN LEAR, d/b/a KEN 
LEAR TRUCKING v. CLARENCE MAYFIELD PRODUCE COo., 
INC. PACA Docket No. 2-5588. Dismissal 

ALL Foops, INC. v. RICHARD A. SHAW, INC. PACA Docket No. 
2-5642. Decision and Order 

ALLEN, RUSSELL W. v. NEW ENGLAND FARMS, INC. 
Docket No. 2-5647. Partial Dismissal Order 

APPLEX, INC. v. GENERAL COMMERCE CORP. PACA Docket No. 
2-5729. Decision and Order 

ARKANSAS TOMATO COMPANY v. M-K & SONS PRODUCE Co., 
INC. PACA Docket No. 2-5661. Order Granting Pe- 
tition to Reopen 

* Decision and Order 

ASSOCIATED GROWERS OF COLORADO, INC. v. VAL MEX Fruit Com- 

PANY, INC. PACA Docket No. 2-5698. Decision and 


BAGDASARIAN, RICHARD, INC. v. JOSEPH & RAYHILL PRODUCE, 
INC. PACA Docket No. 2-5732. Undisputed 
amount, order for 
Decision and Order 

BAKER, HowARD L. v. HARDING PRODUCE. PACA Docket No. 
2-5839. Dismissal 

BATAGLIA PRODUCE SALES, INC. v. COMMUNITY-SUFFOLK, 
INC. PACA Docket No. 2-5646. Dismissal 
Order Correcting Prior Order And Denying Petition for Re- 

consideration 

BEAVER BROOK FARMS, INC. v. LORD BROTHERS, INC. PACA 
Docket No. 2-5627. Decision and Order 


*Current month November 1981 decisions. 
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BENCHMARK BROKERAGE, INC. v. ROYCO PRODUCE CORPORATION 
altla ROYAL PropucE oF Houston. PACA Docket No. 
2-5738. Default 

*BENGARD, TOM, RANCH, INC. a/t/a KLEEN HARVEST v. PREVOR- 
MAYRSOHN INTERNATIONAL, INC. PACA Docket No. 
2-5761. Decision and Order 

BIANCHI & SONS PACKING COMPANY v. H.J.L., INC. PACA 
Docket No. 2-5622. Decision and Order 

BLUE ANCHOR, INC. v. E. M. MALLET, INc. | PACA Docket No. 
2-5555. Dismissal 

BLUE GOOSE GROWERS, INC. v. LOUIS FISHGOLD, INc. PACA 
Docket No. 2-5688. Dismissal 

BoniTA PACKING COMPANY t/a BETTERAVIA FARMS v. Royco PRo- 
DUCE CORPORATION a/t/a ROYAL PRODUCE OF Hous. 
TON. PACA Docket No. 2-5723. Default 

Boston TOMATO Co., INC. v. COLLEY-Woops, INC. PACA 
Docket No. 2-5652. Dismissal 

BOWLIN, BILL C., Co., INC. v. FINK’S POTATO SERVICE. PACA 
Docket No. 2-5692. Reparation Order 

BYRNES, JOSEPH F., PRODUCE, INC. v. KALECK DISTRIBUTING 
Co. PACA Docket No. 2-5707. Decision and Order . 

C. & C. FARMS v. SYRACUSE & JENKINS PRODUCE, INC. PACA 
Docket No. 2-4808. Decision and Order 

C. & G. ONION CoMPANY, INC. v. BUSHMAN’S INC. PACA Dock- 
et No. 2-5570. Dismissal Order 

C & V VEGETABLE FaRMS v. M. OFFUTT BROKERAGE CO., 
INC. PACA Docket No. 2-5747. Dismissal 

CAAMANO BRrOosS., INC. v. SOUTHLAND PRODUCE Co., a/t/a WEST 
Fruit Co. PACA Docket No. 2-5715. Decision and 


CALAVO GROWERS OF CALIFORNIA v. INTERNATIONAL FooD Mar. 
KETING, INC. PACA Docket No. 2-5645. Dismissal . 

CALIFORNIA SUBTROPICAL EXPORTS v. LINCOLN DIVERSIFIED Sys- 
TEM, INC., a/t/a LINCOLN PRODUCE. PACA Docket No. 
2-5667. Decision and Order 

CAL-VEG SALES, INC. v. INTERNATIONAL PRODUCE COMPANY, 
INC. PACA Docket No. 2-5745. Decision and Order 

CAL-VEG SALES, INC. v. SEARS-SCHUMAN Co. PACA Docket 
No. 2-5668. Decision and Order 
Order on Reconsideration 

CAPPELLO, J & Lv. M. OFFUTT BROKERAGE Co., INC. PACA 
Docket No. 2-5767. RINE 25) ad hess fino ee ERS We hoa OTe iS 1396 

CARD E ENTERPRISES, INC. d/b/a KOYAMA FARMS v. ANNA DEFEO 
d/b/a CENTRAL PRODUCE COMPANY. PACA Docket No. 
2-5750. Dismissal 
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Caric, Louis, & SONS v. VICTOR JOSEPH & Son, INC. PACA 

Docket No. 2-5779. Dismissal 
*CasILLAS Bros., INc. v. HaroLD H. Urrer and RayMonp L. 

UrTreR d/b/a Gratz & UTTER. PACA Docket No. 
2-5780. Decision and Order 

CASTANEDA, RICARDO d/b/a PENINSULA VEGETABLE EXCHANGE v. 
VALLEY BROKERAGE, INC. PACA Docket No. 2-5512. 
Dismissal 

CLEVELAND CELERY MARKET COMPANY v. CENTRAL Foops, INC., 
Formerly EMPIRE Foops, INC. PACA Docket No. 
2-5694. Decision and Order 

CLOUD PRODUCE INC. v. JACK MALL Potato Co. PACA Dock- 
et No. 2-5592. Decision and Order 

COOPER, EDWARD Z. v. CARO & LONGO WHOLESALE PRODUCE Co., 
INC. PACA Docket No. 2-5523. Decision and Order 

CorTES & Co., J.R. v. E. VEGA & SONS PRODUCE. PACA 
Docket No. 2-5673. Order of Dismissal 

CUSUMANO Bros. Co., INC. v. MILLS DISTRIBUTING CoMm- 
PANY. PACA Docket No. 2-5842. Dismissal 

D’Acquisto d/b/a Tropic BANANA Co. v. JOSEPH F. CATA- 
LANO. PACA Docket No. 2-5771. Dismissal 

DAUITO, RALPH, & Sons, INC. v. GRATZ & UTTER, and/or WILLIAM 
J. MOWEN. PACA Docket No. 2-5487. Decision and 


DecK PRODUCE COMPANY v. FARMERS SALES OF 
INC. PACA Docket No. 2-5764. Decision and Order 

DeLuca, Louis v. DINO DISTRIBUTORS, INC. PACA Docket No. 
2-5569. Decision and Order 

Dupa, A., & Sons, INC. v. E. VEGA & SONS PRODUCE. PACA 
Docket No. 2-5518. Dismissal 

*ECKEL PRODUCE v. C. H. ROBINSON COMPANY. PACA Docket 

No. 2-5665. Decision and Order 

ELLSWORTH, ELMER F. d/b/a ELLSWORTH PRODUCE v. T. W. FADAL, 
d/b/a FADAL FRESH Fruir & ProDUCE Co. and/or FADAL 
FRESH FRUIT AND PRODUCE Co., INC. PACA Docket No. 
2-5535. PIGCIMES MORE CPUS S55 <0 S cas wd Re Rhee ae Rd whan 121 

EMPIRE PRODUCE TERMINAL CORP. v. UNION Foop SERV- 
ICE. PACA Docket No. 2-5716. Order Vacating Re- 
opening After Default And Reinstating Default Order.................. 1395 

FARM PAK PRODUCTS, INC. v. JOE ROSENTHAL & SONS. PACA 
Docket No. 2-5672. Decision and Order 

FRESH Foops OF CALIFORNIA, INC. v. MEL’S PRODUCE, 
INC. PACA Docket No. 2-5649. Decision and Order 

Fruits OF Four SEASONS v. COLUMBUS FRUIT Co. PACA 
Docket No. 2-5633. Decision and Order 
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GarcliA, J. M., PRoDUCE, INC. v. ENRIQUE LAZCANO, d/b/a HEN- 
RY’S PRODUCE. PACA Docket No. 2-5625. Decisions 
and Order 

GARIN, THE, Co. v. NATIONAL FRESH Fruir & VEGETABLE COo., 
INC. PACA Docket No. 2-5654. Decision and Order 

GARIN, THE, COMPANY v. M. OFFUTT BROKERAGE Co. PACA 
Docket No. 2-5710. | Undisputed amount, order for 
Stay Order 
Order on Reconsideration 

GARIN, THE, COMPANY vu. MIKE PHILLIPS ENTERPRISES, 
INC. PACA Docket No. 2-5709. Decision and Order 

GARY’S PRODUCE COMPANY v. LEE MING PRODUCE, INC. PACA 
Docket No. 2-5541. Decision and Order 

JENBROKER CORPORATION, t/a GENERAL BROKERAGE Co. v. 
DAMA/SCHULMAN’ Co., INC. PACA Docket No. 
2-5548. Order on Reconsideration 

GENBROKER CORPORATION, t/a GENERAL BROKERAGE Co. v. STEV- 

co, INC. PACA Docket No. 2-5674. Decision and Or- 


GEORGIA VEGETABLE Co., INC. v. UNITED PRODUCE DISTRIBUTORS, 
INC. and KAISER DISTRIBUTORS, INC. PACA Docket Nos. 
2-5501 and 2-5502. Dismissal Order 

GILFENBAIN Bros. Co. v. MASSELLI BROTHERS, INC. 

Docket No. 2-5655. Reparation Order 

GLASS, RICHARD A., COMPANY, INC., v. D. J. FORRY COMPANY, 
INC. PACA Docket No. 2-5591. Dismissal 

GoocH HARVESTING, INC. v. GROWERS MARKETING SERVICE, 
INC. PACA Docket No. 2-5689. Dismissal 

*GrarFF, Ep v. DINO DisTRiBuToRS, INC. PACA Docket No. 
2-5731. Decision and Order 

GREEN VALLEY PRODUCE Co-Op v. PUPILLO FrRuir Com. 

PANY. PACA Docket No. 2-5713. Decision and Or- 


GREEN VALLEY PRODUCE Co-Op v. SPIZMAN Fruit COMPANY. 
PACA Docket No. 2-5606. Dismissal 
Order on Reconsideration 

GREENBELT FARMS, INC. v. HOULEHAN, INC. PACA Docket No. 
2-5613. Decision and Order 

GRIFFIN-HOLDER Co. v. JOSEPH MERCURIO PRODUCE CorP. 
PACA Docket No. 2-5718. Decision and Order 

GRIZZARD, JIMMY, SALES, INC. v. LLOYD C. Myers d/b/a LLoyp 
MYERS Co. PACA Docket No. 2-5638. Decision and 
Order 
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HALF Moon Fruit & PropUCE COMPANY v. NORTH AMERICAN 

PRODUCE DISTRIBUTORS, INC. PACA Docket No. 

2-5778. Decision and Order 
HARGRAVES, RICHARD A., FARMS v. ORRIN H. Cope Probuce, INc. 

tla SouTH DADE PRODUCE. PACA Docket No. 

2-5593. DGCISIOTE ANE CRO 5.55555. shard © an wih arseeaieeal ia Re are 1346 
HATCHER, WADE & D. C. HOLLAND v. Bo THOMAS PRODUCE Com- 

PANY. PACA Docket No. 2-5757. Decision and Or- 


HELMS Potato Co. v. JIMMY SHMON d/b/a Jimmy SHMON Com. 
PANY. PACA Docket No. 2-5678. Reparation Order 

HicGH & MicHTy Farms, Inc. v. H.R. BusHMAN & SON 
Corp. PACA Docket No. 2-5562. Decision and Or- 


HOMESTEAD TOMATO PACKING Co., INC. v. AUSTIN J. MERKEL Co., 
INC. PACA Docket No. 2-5528. Decision and Order 

Hunt Ot! Co. a/t/a PLANTATION PRODUCE Co. v. FARO VITALE & 
Sons INc. PACA Docket No. 2-5686. Dismissal 

Hunts Point ToMATO Co., INC. v. Cory FARMS, INC. PACA 
Docket No. 2-5590. Decision and Order 

JONES, GEORGE S. v. THOMAS H. MANciL d/b/a B AND T Pro. 
DUCE. PACA Docket No. 2-5717. Decision and Or- 


JULES PRODUCE CO., ic. vu. QUALITY MELON SALES, 
INC. PACA Docket No. 2-5597. Decision and Order 
KERN RIDGE GROWERS, INC. v. T.J. POWER & Com- 
PANY. PACA Docket No. 2-5632. Decision and Or- 


Order on Reconsideration 

KIRK PRODUCE, INC. v. BRUNO DiISspoTO COMPANY. 
Docket No. 2-5604. Decision and Order 

KISER & Sons, INC. v. CLARY HOUSE INC. PACA Docket No. 
2-5621. Stay Order 

LA MANTIA-CULLUM-COLLIER & Co., INC. v. BREVARD PRODUCE 
Co., INC. PACA Docket No. 2-5608. Decision and 


LA MANTIA-CULLUM-COLLIER & COMPANY, INC. v. C. L. FAIN 
Co. PACA Docket No. 2-5521. Decision and Order. ... 

LA MANTIA-CULLUM-COLLIER ENTERPRISES, INC. v. NORTH AMERI- 
CAN PRODUCE DISTRIBUTORS, INC. PACA Docket No. 
2-5657. Dismissal 

LAMANUZZI AND PANTALEO, LTD. v. DINO DISTRIBUTORS, 
INC. PACA Docket No. 2-5567. Decision and Order 

LINDERMANN FARMS, INC. v. SOL SALINS, INC. PACA Docket 
No. 2-5460. Order on Reconsideration 
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M & M Tomato Co., INc. v. Royco PRODUCE CORPORATION a/t/a 
RoYAL PRODUCE OF HOUSTON. PACA Docket No. 2- 
5724. Decision and Order 

MAGIC VALLEY Propuce, INC. v. E. & R. BROKERAGE and/or 
House OF Goop CELERY, INC. PACA Docket No. 
2-5459. Decision and Order 

Mars, P.M., Co., INc. v. RICHARD A. SHAW, INC. PACA 
Docket No. 2-5763. Dismissal 

MCALLEN, VISTA v. V.F. LANSsA, INC. PACA Docket No. 
2-5683. Decision and Order 

McRAE PropucE Co., INc. v. D’AGOSTINO PRODUCE. PACA 
Docket No. 2-5422. Order on Reconsideration 

MENDELSON-ZELLER Co., INC. v. AIRLINE PRODUCE Co. PACA 
Docket No. 2-5656. Decision and Order 

MEYER TOMATOES v. HARDCASTLE PRODUCE Co., INC. 

Docket No. 2-5636. Decision and Order 

MITCHELL, E. C. v. 1G A Foop Mart, INc. PACA Docket No. 
2-5624. Dismissal 

MIZOKAMI BROTHERS OF ARIZONA, INC. v. FARMERS SALES, 
INC. PACA Docket No. 2-5749. Dismissal 

Monc’s CONSOLIDATED PRODUCE, INC. v. RAYCO PRODUCE ENTER- 
PRISES, INC. PACA Docket No. 2-5497. Dismissal 
Order on Reconsideration 

MORELLO INTERNATIONAL, LTD. v. ONEONTA TRADING CORPORA- 
TION. PACA Docket No. 2-5580. Dismissal 

MOUNTAIN MIST PACKERS v. HARVEST HOUSE MARKETING CORPO- 
RATION. PACA Docket No. 2-5620. Stay Order 

MourabDIcK, Cy, AND Sons, INc. v. D.J. Forry Oo., 
Inc. PACA Docket No. 2-5557. Dismissal Order 

MUIR-ROBERTS COMPANY, INC. v. ROYCO PRODUCE CORPORATION 
a/tla ROYAL PRODUCE OF HOUSTON. PACA Docket No. 
2-5739. Default 

Murpny, O. P., PRODUCE COMPANY, INC. a/t/a O. P. MuRPHY & 
Sons v. E. VEGA & SONS PRODUCE. PACA Docket No. 
2-5623. Dismissal 

MUTUAL VEGETABLE SALES v. SANSOME PRODUCE, INC. 

Docket No. 2-5736. Undisputed amount, order for 
Decision and Order 

NALBANDIAN FARMS, INC. v. M. OFFUTT BROKERAGE CO., 
INC. PACA Docket No. 2-5726. Undisputed 
amount, order for 
Order on Reconsideration 
Dismissal 

NORTH SHORE PRODUCE Co., INC. v. EasTcO PRODUCE DISTRIBU- 
TORS, INC. PACA Docket No. 2-5609. Decision and 
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NorTON, J.R., COMPANY uv. CHRISTMAN PRODUCE COomM- 
PANY. PACA Docket No. 2-5737. Admission of Lia- 


OUFFUTT, M., BROKERAGE Co., INC. v. JENKINS DISTRIBUTORS, 
Inc. PACA Docket No. 2-5853. Reparation Order . 
OKUN, Morris, INC. v. Six L’S PACKING Co., INC. PACA Dock- 
et No. 2-5708. Dismissal 
*ONEONTA TRADING CORPORATION v. TOMMIE’S CELLO-PAK, 
INC. PACA Docket No. 2-5781. Decision and Order 
PANDOL BROTHERS, INC. v. PURE GOLD, INC. PACA Docket 
No. 2-5841. Dismissal 
PARAMOUNT CITRUS ASSOCIATION, INC. v. FISHMAN PRODUCE 
Co. PACA Docket No. 2-5728. Decision and Order . 
* Order on Reconsideration 
Pass Farm, INC., d/b/a SuN City FARMS v. SALAH A. GOUDA, 
d/b/a GOUDA GROVES. PACA Docket No. 2-5648. De- 
cision and Order 
PAVICH, STEVEN, AND SONS v. WILLIAM JAMES DANILSON d/b/a 
Happy DAN’. PACA Docket No. 2-5725. Dismissal 
PREFERRED TOMATO CorP. v. COLUMBUS FRUIT Co., INC. 
PACA Docket No. 2-5498. Stay Order 
Order on Reconsideration 
PREMIUM ELKTON POTATOES, INC. v. PROCESS SUPPLY COM- 
PANY. PACA Docket No. 2-5513. Decision and Or- 


PROCESS SUPPLY COMPANY, INC. v. PERFECT POTATO CHIPS, 
INC. PACA Docket No. 2-5577. Decision and Order 

PROVINCIAL FRUIT COMPANY LIMITED v. BREWSTER HEIGHTS PACK- 
ING, INC. PACA Docket No. 2-5516. Dismissal 

PURE GOLD, INC. v. FRUITEX CORPORATION. PACA Docket No. 
2-5575. Decision and Order 

RANCH-FRESH PRODUCE, INC. v. HOWARD GOLDFINGER. 
Docket No. 2-5473. Decision and Order 

READY Pac PRODUCE, INC. v. MEL’S PRODUCE, INC. PACA 
Docket No. 2-5650. Dismissal 

*RISDON, GLENN VIRGIL d/b/a ANTIGO PoTATO EXCHANGE v. JIM J. 

REEVES d/b/a J.J. REEVES. PACA Docket No. 
2-5785. Decision and Order 

ROBINSON COMPANY, C.H. v. Fort PieRCE ToMATO Grow. 
ERS. PACA Docket No. 2-5628. Decision and Order 

ROBINSON ComPANY, C. H. v. RoycoO PRODUCE CORPORATION a/t/a 
RoYyAL PRODUCE OF Houston. PACA Docket No. 
2-5721. Default 

*Ropin, ARNOLD J., INC. v. LLoyp MEYERS Co., INC. PACA 

Docket No. 2-5795. Decision and Order 


“Current month November 1981 decisions. 
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Rocers, DAvip O., INc. d/b/a ROGERS PRODUCE Co. v. INTERNA- 
TIONAL PINEAPPLE Co. PACA Docket No. 2-5706. 
Dismissal 

ROYAL PACKING Co. v. AMIGO Foops Corp. PACA Docket No. 
2-5809. Dismissal 

RUSKOWSKI, ANTHONY I. v. PREVOR-MAYRSOHN, INTERNATIONAL, 
INC. PACA Docket No. 2-5517. Decision and Order 

SALINAS LETTUCE FARMERS COOPERATIVE v. CHRISTMAN PRODUCE 
Company. PACA Docket No. 2-5712. Reparation 


SALINAS LETTUCE FARMERS COOPERATIVE v. GEORGALOS DISTRIB- 
UTING Co. PACA Docket No. 2-5659. Dismissal 
SANTA CLARA PRODUCE, INC. v. MORRISSEY, STRINGER & PATLAN, 
INC. PACA Docket No. 2-5594. Decision and Order 

SEITZINGER, FRANK, FARMS, INC. v. GLEN W. GUMLIA and G & G 
SALES CORPORATION and NEWMAN M. HINKLEY. PACA 
Docket No. 2-5505. Dismissal 

SENINI ARIZONA, INC. v. C.H. ROBINSON COMPANY. PACA 
Docket No. 2-5641. Decision and Order 

SINGH, RALA, FARMS v. JAROSZ PRODUCE FARMS, INC. PACA 
Docket No. 2-5695. Decision and Order 

SKYVIEW COOLING COMPANY v. RoycO PRODUCE CORPORATION 
a/tla ROYAL PRODUCE OF HOUSTON. PACA Docket No. 
2-5722. Default 

SUN FRESH, INC. v. TOMMIES CELLO-PAK, INC. PACA Docket 
No. 2-5792. Reparation Order 

SUNNY FARMS, INC. v. HRDLICKA Bros. LIVESTOCK SALES, INC. 
altla HRDLICKA Bros. PRODUCE Co. PACA Docket No. 
2-5612. Decision and Order 

TEIXEIRA FARMS, INC. v. TOMMIES CELLO-PAK, INc. PACA 
Docket No. 2-5826. Reparation Order 

TENNECO WEST, INC. v. LOWELL PRODUCE, INC. PACA Docket 
No. 2-5789. Stay Order 

TRANS WEST Fruit Co., INC. v. KELVIN S. NG d/b/a KIN Yip Com. 
PANY. PACA Docket No. 2-5857. Reparation Order 

TRI-BorO FRUIT Co., v. DINO DISTRIBUTORS, INC. PACA Dock- 
et No. 2-5568. Decision and Order 

Ucon ProbuCcE, INC. v. RoycO PRODUCE CORPORATION a/t/a Roy- 
AL PRODUCE OF HOUSTON. PACA Docket No. 2-5733. 
Default 

VALLEY HARVEST DISTRIBUTING, INC. v. E.L. KEMpF & Son, 
INC. PACA Docket No. 2-5611. Stay Order 

VeEG-A-MIx v. PUPILLO FRUIT COMPANY. PACA Docket No. 
2-5714. Decision and Order 

WALSH, DAVE, Co., INC. v. MAREX INTERNATIONAL, INC. a/t/a Na- 
TIONWIDE PRODUCE DISTRIBUTORS. PACA Docket No. 
2-5605. Decision and Order 





CUMULATIVE LIST OF DECISIONS REPORTED 1673 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 
PAGE 


Reparation Decisions—Cont. 


WALSH, WARREN LEE, SR., d/b/a WALSH TROPICAL FRUIT SALES v. 
GRANADA MARKETING, INC. PACA Docket No. 
2-5740. Decision and Order 

WEINSTEIN, J. L., COMPANY, INC. v. WILLIAM SNAMAN d/b/a 
VALLEY PRODUCE COMPANY. PACA Docket No. 
2-5757. Decision and Order 

WELLER, PHILLIP RICHARD d/b/a RICHARD WELLER v. MCDONALD 
IMPORT, INC. PACA Docket No. 2-5787. Dismissal . 

WESTRICK, RAY, FARMS, INC. v. THE A. E. ALBERT & SONS, 
INC. PACA Docket No. 2-5617. Decision and Order 

WESTSIDE PRODUCE Co. v. E. L. KEMpF & Sons, INC. PACA 
Docket No. 2-4866. Stay Order 

WHEELER, WARREN, INC. v. ANCHOR Foop Propucts, INC. t/a 
Famous Foop PRODUCTS. PACA Docket No. 2-5616. 
Decision and Order 

Woop, J. A., Co. — VISTA, INC. v. NORTH AMERICAN PRODUCE 
DISTRIBUTORS, INC. PACA Docket No. 2-5511. Dis- 
missal 

WORLD WIDE PRODUCE BROKERS, INC. v. CHARLES C. COLLINS 
d/b/a COLLINS BROKERS PRODUCE Co. PACA Docket No. 
2-5639. Dismissal 

Wyss, WILLIAM G. d/b/a WILLIAM Wyss PRODUCE DISTRIBUTING v. 
CAL-WEST PACKING Co., INC. PACA Docket Nos. 2-5545 
and 2-5546. Decision and Order 

Wyss, WILLIAM G. d/b/a WILLIAM Wyss PRODUCE DISTRIBUTING v. 
EuSEBIO J. AGULIAR, d/b/a AGULIAR PRODUCE. PACA 
Docket No. 2-5530. Decision Order 


AGRICULTURE DECISIONS 
REPARATION DEFAULT DECISIONS (RD): 


ABATTI PRODUCE, INC. v. T.W.A., INC. PACA Docket No. 
RD-81-196 

ACOSTA GROVES v. HISPANIC FooD DISTRIBUTION CORP. 
Docket No. RD-81-176 

* ADAMSON, MARK T., COMPANY v. SUNRISE PAK-N-KooL 

INC. PACA Docket No. RD-81-237 

AGRI SALES v. THURSTON P. CANTRELL & DON R. BEASLEY d/b/a 
DELTA PRODUCE Co. PACA Docket No. RD-81-145 

AMERICAN BANANA Co., INC. v. FSD INDUSTRIES. PACA Dock- 
et No. RD-81-61 

AMERICAN FINE Foops, INC. v. CHRIS SALAZAR, JR. d/b/a GREEN 
VALLEY PRODUCE DISTRIBUTORS. PACA Docket No. 
RD-81-193 


*Current month November 1981 decisions. 
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AMERICAN FINE Foops, INC. v. SOUTHERN INSTITUTIONAL FoopD 
SALES & SERVICE INC. PACA Docket No. RD-81-121 
AMERICAN PRODUCE Co. v. RASHED CORPORATION a/t/a JOHNNY'S 
FRUIT MARKET. PACA Docket No. RD-81-114 

ANTIGO PoTATO GROWERS, INC. v. JOHN H. MEYER d/b/a MEYER 
Bros. PACA Docket No. RD-81-93 

ANTLE, Bup, INC. v. PUPILLO FruIT COMPANY. PACA Docket 
No. RD-81-171 
Order Denying Petition To Reopen 

ANTLE, BupD, INC. v. TWIN STATES MARKETING CO., INC. PACA 
Docket No. RD-81-54 

ARMATA, E., INc. v. A. C. PRODUCE, INC. PACA Docket No. 
RD-81-152 

BAILLIE, JACK T., Co., INC. v. T.W.A., INC. PACA Docket No. 
RD-81-189 

BAILLIE, JACK T., Co., INC. v. THURSTON P. CANTRELL and Don R. 
BEASLEY d/b/a DELTA PRODUCE Co. PACA Docket No. 
RD-81-159 

BASIN POTATO v. CHIEF BRANDS OF TUSCALOOSA. PACA Dock- 
et No. RD-81-199 

Bass, H.E. v. E. OLIVER ZELLNER. PACA Docket No. 
RD-81-72 

BELRIDGE PACKING Co. v. NORTH AMERICAN PRODUCE DISTRIBU- 
TORS, INC. PACA Docket'No; RD-81=213  .2 . occ cc ces eee es 1184 

BENANDI PRODUCE Co., INC. v. WAYNE CUSIMANO, INC. PACA 
Docket No. RD-81-218 

BERWICK VEGETABLE COOPERATIVE v. SAM RuBy EXPORT 
Co. PRA IOC IND UP AOU ROO. os 5: x ishc dw ec sia secasalene bls a9 sce rare oe 

BIANCHI & SONS PACKING Co. v. E. VEGA & Sons PRro. 
DUCE. PACA Docket No. RD-81-230 

“BIG RED” TOMATO PACKERS v. JACK F. BECKUM d/b/a BATESVILLE 
TOMATO HOUSE. PACA Docket No. RD-81-172 

BLUE ANCHOR, INC. v. NORTH AMERICAN PRODUCE DISTRIBUTORS, 
INC. PACA Docket No. RD-81-245 

BLUE ANCHOR INC. v. SAMER INTERNATIONAL CORPORATION. 
PACA Docket No. RD-81-232 

BONITA PACKING Co. a/t/a BETTERAVIA FARMS v. ANSHI PRODUCE 
COMPANY. PACA Docket No. RD-81-244 

BONITA PACKING Co. a/t/a BETTERAVIA FARMS v. TWIN STATES 
MARKETING Co., INC. PACA Docket No. RD-81-69 

BoRDGES, ALEX, COMPANY v. SAM WANG Foop Corp. 
Docket No. RD-81-34. Stay Order 

Boston ToMATO Co., INC. v. COLLEY Woops INC. PACA Dock- 
et No. RD-81-231 
Stay Order 

Brown, Mort, INc. v. ALEX J. BORDGES d/b/a ALEX BORDGES 
Co. PACA Docket No. RD§81<193. ...<ji0iis wine nent weswanas 
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BRUNNER PRODUCE COMPANY uv. VALDEZ BROKERAGE Co. 
PACA Docket No. RD-81-95 
*C & G ONION Co. INc. v. Royco PRopuUCE CoRPORATION a/t/a Roy- 
AL PRODUCE OF HOUSTON. PACA Docket No. 
RD-81-291 
CALIFORNIA FRUIT COMPANY v. E. VEGA & SONS PRODUCE. 
PACA Docket No. RD-81-132 
*CAL-CEL MARKETING INC. v. CARL D. NIELSEN AND LEADELL (LEE) 
D. NIELSEN d/b/a NIELSEN PRODUCE Co. PACA Docket 
No. RD-81-308 
CAL-SHRED INC. a/t/a STRAWBERRY CITY SALES v. TWIN STATES 
MARKETING Co., INC. PACA Docket No. RD-81-57 
*Campisi, J. V., INC. v. NIELSEN PRODUCE Co. PACA Docket 
No. RD-81-286 
CAPPELLO, J & L, FARMS v. CHARLES D. QUARELLI, JR., d/b/a 
QUARELLI DISTRIBUTING a/t/a Q DISTRIBUTING. PACA 
Docket No. RD-81-91. Order Denying Motion To Re- 


CAPURRO, FRANK, & SON v. CHRISTMAN PRODUCE COM.- 
PANY. PACA Docket No. RD-81-141 
*CaRATAN, M., INC. v. CUSUMANO Bros. Co., INC. PACA Dock- 
et No. RD-81-243. Default Order And Denial Of Peti- 
tion To Reopen After Default 
CARTANZA, PHILLIP P. d/b/a SHADYBROOK FARMS v. Eastco Porta- 
TO DISTRIBUTORS, INC. PACA Docket No. RD-81-131 
CASILLAS BROTHERS, INC. v. ROMI EXPORT. PACA Docket No. 
RD-81-214 
CHAMBERLAND, ROBERT F. d/b/a R. F. CHAMBERLAND v. MICHAEL 
PADULA d/b/a PADULA PEELED POTATOES. PACA Docket 
No. RD-81-76 
CHAPMAN Fruit Co. INC. v. HARRIS ENTERPRISES, INC. a/t/a ENDI- 
COTT PRODUCE Co. PACA Docket No. RD-81-183 
CLARK, CHARLES HAROLD d/b/a ALFRED BOBACK & COMPANY uv. 
DALE R. VOLKERT d/b/a VOLKERT Foops. PACA Docket 
No. RD-81-74 
COASTAL MARKETING ASSOCIATES INC. v. PRODUCE ASSOCIATES 
INC. PACA Docket No. RD-81-164 
COLLINS BROTHERS, INC. v. CHIEF BRANDS a/t/a MARKET BAs- 
KET. PACA Docket No. RD-81-80 
COLORADO PoTATO GROWERS EXCHANGE v. DELTA PRODUCE 
Co. PACA Docket Nov RD=S0 24 «5 os ois ac ore Maree o-warncseel’s dommes 1009 
COLORADO PoTATO GROWERS EXCHANGE v. H & H DISTRIBUTING 
Co. PACA Docket No. RD-81-156 
COLORADO POTATO GROWERS EXCHANGE v. SOUTHERN INSTITU- 
TIONAL Foop SALES & SERVICE, INC. PACA Docket No. 
bed RD-81-84 
*Current month November 1981 decisions. 
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COLORADO POTATO GROWERS EXCHANGE v. TOMMIES CELLO-PAK, 
INC. PACA Docket No. RD-81-92 

CONNECTICUT POTATO FARMERS COOPERATIVE ASSN. v. AL-JACS, 
INC. PACA Docket No. RD-81-42 

CONSOLIDATED DISTRIBUTORS v. INDIANA HITCHING Post Corp. 
a/tia HiITcHING Post Mkt. PACA Docket No. 
RD-81-207 

COUTURE FARMS v. NORTH AMERICAN PRODUCE DISTRIBU- 
TORS. PACA Docket No. RD-81-96 

*CrosetTl, J. J., Co. INC. v. CARL D. NIELSEN & LEADELL (LEE) D. 

NIELSEN d/b/a NIELSEN PRODUCE Co. PACA Docket No. 
RD-81-284 

CROWN PACKING CoMPANY, INC. v. TWIN STATES MARKETING Co., 
INC. PACA Docket No. RD-81-67 

DauiTo, RALPH & Sons, INC. v. TWIN STATES MARKETING Co., 
INC. PACA Docket No. RD-81-81 

DAVIES, K. M., Co., INC. v. INDIANA HITCHING Post Corp. a/t/a 
HITCHING Post MKT. PACA Docket No. RD-81-185 

DELAWARE PRODUCE GROWERS, INC. v. MICHAEL PADULA d/b/a M. 
PADULA PEELED POTATOES. PACA Docket No. RD- 


DELTA PACKING COMPANY OF Lop! INC. v. SUNRISE PAK-N-KOOL, 
INC. PACA Docket No. RD-81-166 
* DENNIS PRODUCE SALES INC. v. NIELSEN PRODUCE Co. 
Docket No. RD-81-289 
*DENNIS PRODUCE SALES INC. v. ‘TOMMIES CELLO-PAK, 
INC. PACA Docket No. RD-81-279 
DENT, GEORGE E., SaALes, INC. v. MONTE ALTO Foops, 
INC. PACA Docket No. RD-81-82 
*Di Giacomo, ANGELO v. Enrico Foop CENTRE Corp. a/t/a CIOTTI 
MARKETS. PACA Docket No: RD=61-2908:. 0.65 bo. ke See eenece eee 1805 
DONOVAN, R. F., FARMS, INC. v. T.W.A., INC. PACA Docket 
No. RD-81-197 
Duna, A., & Sons, INC. v. JACK F. BECKUM d/b/a BATESVILLE To. 
MATOE COMPANY. PACA Docket No. RD-81-97 
DupA, A., & Sons, INC. v. TOMATOES, INC. PACA Docket No. 
RD-81-210. Order Of Dismissal 
DURNIAT, HENRY S. d/b/a VERDE FARMS a/t/a SANDIA DISTRIBU- 
ToRS v. GARY J. Stanton & RayMonD E. Youna dhbia 
BERTIS PRODUCE Co. PACA Docket No. RD-81-106 
EMPIRE PRODUCE TERMINAL CORP. v. UNION Foop SERV- 
IcE. PACA Docket No. RD-79-374. Order Reopen- 
ing After Default 
ENGEL, KURT VAN, COMMISSION Co., 
INC. PACA Docket No. RD-81-226 


*Current month November 1981 decisions. 
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FISHER, BRADLEY J. v. ACTON Co., INC. a/tla GORDON 
Foops. PACA Docket No. RD-81-165. Order Reopen- 
ing After Default 

FLEMMING, CHARLES J. d/b/a C.J. FLEMMING Co. uv. 
BORDGES Co. PACA Docket No. RD-81-85 

ForD, Bros., INc. v. E. VEGA & SONS PRODUCE. PACA Docket 
No. RD-81-103 

ForD, MALVIN G. d/b/a MALVIN ForRD PRODUCE v. TROPICAL 
FARMS, INC. PACA Docket No. RD-81-158 

Four Stak ToMATO, INC. v. JACK F. BECKUM d/b/a BATESVILLE 
TOMATOE HOUSE. PACA Docket No. RD-81-146 

* FREEDGOOD, WARREN M. d/b/a WARREN FREEDGOOD v. REDDI PRo- 
DUCE Co. PACA Docket No. RD-81-294 

FRIESEN, DAN E. v. VEGAS VILLAGE SUPER MARKET, 
Div. PACA Docket No. RD-81-112 
Order Vacating Default Order and Staying Proceedings 

GARIN COMPANY, THE v. NORTH AMERICAN DISTRIBUTORS, 
INC. PACA Docket No. RD-81-162 

GARIN COMPANY, THE v. TWIN STATES MARKETING CO., 
INC. PACA Docket No. RD-81-53 

GENBROKER CORPORATION d/b/a GENERAL BROKERAGE Co. v. SUN 
Honc Wo Propuce, INC. PACA Docket No. RD-81- 


GENERAL PRODUCE, INC. v. HERBERT W. Lewis d/b/a HERBERT 
LEWIS PRODUCE. PACA Docket No. RD-81-65 

GENERAL PRODUCE, INC. v. KEN THOMAS d/b/a KEN THOMAS PRO- 
DUCE. PACA Docket No. RD-81-195 

GILFENBAIN Bros. Co. v. THE CONNECTICUT CELERY Co. 
PACA Docket No. RD-81-264 

GOLD BELL INC. v. THE CONNECTICUT CELERY Co. PACA 
Docket No. RD-81-227 

Grasso Foops INC. v. MIRAMAR PICKLES & Foop PRODUCTS, 
INC. PACA Docket No. RD-81-233 

Grasso Foops, INC. v. SCHORR-STERN Foop Corp. PACA 
Docket No. RD-81-107 

Grasso, THOMAS M. v. CONTE, INC. PACA Docket No. 
RD-81-43 

Gratz & UTTER v. HARTFORD BANANA Co., INC. PACA Dock- 
et No. RD-81-201 
Denial Of Petition To Reopen After Default 

GREENBELT FARMS, INC. v. DELTA PRODUCE Co. PACA Docket 
No. RD-81-150 

GREEN VALLEY FARMS INC. v. RODRIQUEZ TOMATO DISTRIBUTING 
Co. PACA Docket No. RD-81-100 

GREEN VALLEY PRODUCE Co-Op v. T.W.A., INC. PACA Dock- 
et No. RD-81-209 


*Current month November 1981 decisions. 
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HALL, H., & Co., INC. v. JOHN J. QUINN CompANY. PACA 
Docket No. RD-81-83 

HARLEE-GARGIULO, INC. v. JACK F. BECKUM d/b/a BATESVILLE To- 
MATOE HOUSE. PACA Docket No. RD-81-98 

HARLOFF FARMS v. SUNSHINE SALAD Co., INC. PACA Docket 
No. RD-81-64 

HARRISON FARMS, INC. v. BRETT BENNETT PRODUCE. PACA 
Docket No. RD-81-119 

HILDRETH, KENNARD C., JR. d/b/a MEADOW BEND FARM & GREEN- 
HOUSE v. TWIN STATES MARKETING Co., INC. PACA Dock- 
et No. RD-81-62 

HOLLANDALE MARKETING ASSOCIATION v. MCGRATH BROKERAGE 
CoMPANY, INC. PACA Docket No. RD-81-94 

HORWATH AND Co., INC. a/t/a GONZALES PACKING Co. v. TOMA- 
TOES INC. PACA Docket No. RD-81-234 

HOVERSON & SONS v. JOE’S FRUIT BASKET. PACA Docket No. 
RD-81-70 

HuNT Om. COMPANY a/t/a PLANTATION PRODUCE COMPANY uv. 
McGRATH BROKERAGE COMPANY, INC. PACA Docket No. 
RD-81-71 

Hunts Point TOMATO Co., ic. vu. ARISTA PRODUCE 
Corp. PACA Docket No. RD-81-263 

*Hunts Point Tomato Co. INc. v. NEW JERSEY TOMATO Co., 

INC. PACA Docket No. RD-81-295 

IDAHO PoTATO PACKERS CoRP. OF IDAHO v. B. CIANCIOLO, 
INC. PACA Docket No. RD-81-250 

J-B DISTRIBUTING Co. v. CARL C. NIELSEN and LEADELL (LEE) D. 
NIELSEN d/b/a NIELSEN PRODUCE Co. PACA Docket No. 
RD-81-269 

J.D. DISTRIBUTING Co. v. T.W.A., INC. PACA Docket No. 
RD-81-188 

JON-VEG SALES INC. v. MOREGGIA & Sons INC. PACA Docket 
No. RD-81-247 

* Jones, S. M., & Co., INc. v. CARL D. NIELSEN & LEADELL (LEE) D. 

NIELSEN d/b/a NIELSEN PRODUCE Co. PACA Docket No. 
RD-81-305 

KAMINISKI, ALBERT vu. JOHN H. MEYER d/b/a MEYER 
Bros. PACA Docket No. RD-81-144 

KLIEMAN & HOCHBERG INC. a/t/a YECKES-EICHENBAUM DIVISION v. 
NORTH AMERICAN DISTRIBUTORS, INC. PACA Docket No. 
RD-81-203 

KocH, RICHARD R. v. TOMMIES CELLO-PAK, INC. PACA Docket 
No. RD-81-205 

KRAUT, VICTOR, INC. v. SUNSHINE SALAD Co., INC. PACA 
Docket No. RD-81-127 
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KRUGER’S INCORPORATED v. DALE R. VOLKERT d/b/a VOLKERT 
Foops. PACA Docket No. RD-81-75 
KUROKI, GEORGE v. E. VEGA & SONS PRODUCE. PACA Docket 
No. RD-81-208 
LANGE, TOM, COMPANY, INC. v. ALFRED GORDON OLIVER AND Ros. 
ERT THOMAS RAMSEY d/b/a EASTERN TOMATO Co. PACA 
Docket No. RD-81-89 
LEEDY, VICTOR F. d/b/a LEEDY PRODUCE COMPANY v. TOMMIES 
CELLO-PAK, INC. PACA Docket No. RD-81-184 
*Let-Us-PAK v. CARL D. NIELSEN AND LEADELL (LEE) D. NIELSEN 
d/b/a NIELSEN PRODUCE Co. PACA Docket No. 
RD-81-287 
LET-Us-PAK v. CHARLES G. HAUN d/b/a CHIEF BRANDS OF TUSCA- 
LOOSA. PACA Docket No. RD-81-200 
LET-Us-PAK v. T.W.A., INC. PACA Docket No. RD-81-202 . 
Los ALAMOS Fars, INC. v. CHARLES D. QUARELLI, JR. d/b/a 
QUARELLI DISTRIBUTING a/t/a Q. DISTRIBUTING. PACA 
Docket No. RD-81-143 
*LoweE, J. D. (JOHNNY), JR. Co., INc. v. DAvip L. ANTHONY d/b/a 
TRI STATE BROKERAGE. PACA Docket No. RD-81-281 . 
M.F.W. TRUCKING, INC. d/b/a TRIANGLE ENTERPRISES v. JULIAN 
DROUBIE d/b/a NORTH STAR SALES. PACA Docket No. 
RD-81-135 
*Maccio, INC. v. ANSHI PRODUCE COMPANY. PACA Docket No. 
RD-81-298 
*Maccio, INC. v. CHARLES G. HAUN d/b/a CHIEF BRANDS OF TUSCA- 
LOOSA. PACA Docket No. RD-81-282 
Macaio, INc. v. TWIN STATES MARKETING Co., INC. 
Docket No. RD-81-60 
Maal, INC. v. RASHED CORPORATION a/t/a JOHNNY’S FRuiT MAR. 
KET. PACA Docket No. RD-81-117 
MAGLIO & COMPANY v. B. CIANCIOLO, INC. PACA Docket No. 
RD-81-223 
MAHNS, VICTOR S. d/b/a SUNWARD FARMS v. DANNY LEWIS YOUNG 
d/b/a HUGH YOUNG PRODUCE AND Co. PACA Docket No. 
RD-81-88 
MAINLINE Potato Co., INC. v. LOWELL PRobDUCE, INC. PACA 
Docket No. RD-81-177. Stay Order 
MANA-HILL PACKING Co., INC. v. BATESVILLE TOMATOE 
House. PAC A Bideket No EOI Sb te oie a Oa Sn 6 So emaleewaines 1013 
MANA-HILL PACKING Co., INC. v. BILL RUSSELL ENTERPRISES, 
INC. PACA Docket No. RD-81-169. Stay Order 
*MANA-HILL PACKING Co., INC. v. E.C. RUSSELL ToMATO Co., 
INC. PACA Docket No. RD-81-276 
MapPES, INC. v. T.W.A., INC. PACA Docket No. RD-81-163 . 
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MARTIN PRODUCE Co., INC. v. LOWELL PRODUCE, INc. PACA 
Docket No. RD-81-182. Stay Order 

MASCARI, LEONARD J. d/b/a COASTAL BROKERAGE CO. v. JULIAN 
DROUBIE d/b/a NORTH STAR SALES Co. PACA Docket No. 
RD-81-48 

MAULHARDT, H. H., PACKING Co. v. TWIN STATES MARKETING CoO., 
INC. PACA Docket No. RD-81-68 

MAULHARDT-STILES Co. v. ALEX J. BORDGES d/b/a ALEX BORDGES 
Co. PACA Docket No. RD-81-120 

McDONALD, PHILIP N. v. SMITHSBURG NURSERY AND GREEN- 
HOUSES. PACA Docket No. RD-81-239 

*McManus, J.S., PRopuce Co., INc. v. NIELSEN PRODUCE 

Co. PACA Docket No. RD-81-285 

McNair, Jog, INc. v. B & E PRODUCE, INC. PACA Docket No. 
RD-81-142 

MERRITT, E. W., FARMS v. NORTH AMERICAN PRODUCE DISTRIBU- 
TORS, INC. PACA Docket No. RD-81-198 

MEYER TOMATOES v. TOMATOES, INC. PACA Docket No. 
RD-81-261 

MEYERS, CALVIN C. v. WATERMILL EXPORT, INC. PACA Dock- 
et No. RD-81-37 

MIEZE JET-AIR SALES INC. v. CHARLES A. CESNALES, JR. d/b/a 
City MARKET. PACA Docket No. RD-81-140 

MINAMI, YATARO d/b/a H. Y. MINAMI & SONS v. CARL D. NIELSEN 
& LEADELL (Lee) D. NIELSEN d/b/a NIELSEN PRODUCE 
Co. PACA Docket No. RD-81-262 

MING KEE Propucts, INC. v. EVERGREEN CORPORATION. 
PACA Docket No. RD-81-73 

Misira, TONY, & SONS PRODUCE v. SPIZMAN FRUIT COMPANY, 
INC. PACA Docket No. RD-81-102 
Order Denying Motion To Reopen 

Mo-Bo- ENTERPRISES, INC. v. THE CONNECTICUT CELERY 
Co. PACA DOCKELINO HB 2OO 5. sicicsk ys dts ood bs Sa RRO e ere ees 1618 

MONTEREY Bay PACKING Co. v. CARL D. NIELSEN & LEADELL 
(LEE) D. NIELSEN d/b/a NIELSEN PRODUCE Co. PACA 
Docket No. RD-81-256 

MONTEREY BAY PACKING Co. v. TWIN STATES MARKETING CO., 
INC. PACA Docket No. RD-81-58 

MorFITT, RICHARD J. d/b/a UNITED PRODUCE Co. v. WESTERN 
Fruit, INC. PACA Docket No. RD-81-206 

Movosovitz, MAx, Co., INC. v. MEETING STREET PIGGLY WIGGLY, 
INC. PACA Docket No. RD-81-129 

MURAKAMI FARMS INC. a/t/a MURAKAMI PRODUCE Co. v. THE CON- 
NECTICUT CELERY Co. PACA Docket No. RD-81-228 
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*MuRAKAMI FarMS INC. a/t/a MURAKAMI PRODUCE Co. v. TRI 
COUNTY VEGETABLE PEELING INC. PACA Docket No. 


Murpuy, O. P., PRODUCE CoMPANY, INC. a/t/a O. P. MurPHY & 
SONS v. GONZALEZ BROS. PRODUCE, INC. PACA Docket 
No. RD-81-253 

*Myco v. CARL D. NIELSEN AND LEADELL (LEE) D. NIELSEN d/b/a 

NIELSEN PRODUCE Co. PACA Docket No. RD-81-306 

Myco v. T.W.A., INC. PACA Docket No. RD-81-211 

NAGELBERG, AL, & Co., INc. v. A.C. Propuce, INc. 
Docket No. RD-81-151 

NAPLES TOMATO GROWERS, INC. v. TOMATOES, INC. PACA 
Docket No. RD-81-225 
Dismissal 

NEopc, INC. a/tla NEW ENGLAND ORGANIC PRODUCE CENTER v. L 
& M SCHNEIDER, INC. PACA Docket No. RD-81-246 

NORDON Fruit Co. a/t/a CAL Fruit v. HARBOR BANANA DISTRIBU- 
TORS, INC. a/t/a WHOLESALE FRESH Foops. PACA Docket 
No. RD-81-160 

NORTH SIDE BANANA COMPANY v. ROYCO PRODUCE CORPORATION 
altla ROYAL PRODUCE OF HOUSTON. PACA Docket No. 
RD-81-161 

*NoRTHERN Fruit Co. INC. v. TRI STATE BROKERAGE. PACA 

Docket No. RD-81-280 

NorTON, J. R., COMPANY v. TOMMIES CELLO-PAK, INC. PACA 
Docket No. RD-81-130 

NORTON, J.R., COMPANY v. TWIN STATES MARKETING CO., 
INC. PACA Docket No. RD-81-56 

NUCHIEF SALES INC. v. DAviD L. ANTHONY d/b/a TRI STATE BROK- 
ERAGE. PACA Docket No. RD-81-267 

OLIVER RANCH INC. v. CARL D. NIELSEN and LEADELL (LEE) D. 
NIELSEN d/b/a NIELSEN PRODUCE Co. PACA Docket No. 


PACIFIC GAMBLE ROBINSON Co. a/t/a PaciFic Fruit & PRODUCE 
Co. v. Royco PRODUCE CORPORATION a/t/a ROYAL PRODUCE 
OF Houston. PACA Docket No. RD-81-174 

*Pam Pak DIstRIBuTORS, INC. v. CARL D. NIELSEN AND LEADELL 
(LEE) D. NIELSEN d/b/a NIELSEN PRODUCE Co. PACA 
Docket No. RD-81-307 

PARAMOUNT CITRUS ASSOCIATION, INC. 
Co. PACA Docket No. RD-81-190 

PARAMOUNT CITRUS ASSOCIATION, INC. v. TOMMIES CELLO-PAK, 
INC. PACA Docket No. RD-81-168 

PARIS FooDS CORPORATION v. MICHIGAN FROSTED Foops 
wo. PACA Docket No. RD-81-41 
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PEPIN HEIGHTS ORCHARD, INC. v. DALE R. VOLKERT d/b/a VOL- 
KERT Foops. PACA Docket No. RD-81-167 
Order Vacating Prior Order And Dismissing Complaint 

PERLMAN, DAviD d/b/a PERL ACRES v. POLING CORPORATION, 
INC. PACA Docket No. RD-81-235. Default Order 
And Denial Of Petition To Reopen After Default 

PETRO, SAMUEL S., d/b/a SAM PETRO PRODUCE v. SADIE T. GAL- 
LEGOS d/b/a PALM City POTATOE SALES. PACA Docket 
No. RD-81-50 

PHILADELPHIA PRODUCE COMPANY vu. PRODUCE ASSOCIATES, 
INC. PACA Docket No. RD-81-51. Dismissal Order 

PrrMAN & Sons INC. v. JOHN BAILEY. PACA Docket No. 


PirscH, EDWARD, PRODUCE, INC. v. MICHIGAN QUALITY Foops, 
INC. PACA Docket No. RD-81-118 

Post & TABACK, INC. v. A. C. PRODUCE, INC. PACA Docket 
No. RD-81-216 

PoTATO SERVICES OF MICHIGAN, INC. v. JOY’S WHOLESALE PRO. 
DUCE. PACA Docket No. RD-81-139 

POTH VEGETABLE COMPANY, INC. v. MCGRATH BROKERAGE CoM- 
PANY, INC. PACA Docket No. RD-81-79 

PREVOR-MAYRSOHN INTERNATIONAL, INC. v. DOMINICK MARTELLA 
d/b/a SONNY’s FARM. PACA Docket No. RD-81-109 

* PRODUCE Propucts INC. v. THE SALAD Co. INC. PACA Docket 

No. RD-81-297 

PRUETTE, GRADY v. OLYMPIC WHOLESALE PRODUCE & Foops, 
Inc. PACA Docket No. RD-81-45 
Order Denying Motion To Reopen 

PuRE GOLD, INC. v. HARDCASTLE PRODUCE Co., INC. 
Docket No. RD-81-55 

RAVARINO PRODUCE Co., INC. v. THE SALAD O©o., INC. PACA 
Docket No. RD-81-217 

Rio PRODUCE Co., INC. v. Rocio Propuce, INc. | PACA Docket 
No. RD-81-111 

*RircLo PRoDUCE INC. v. TOMATOES INC. PACA Docket No. 

RD-81-311 

RoBINSON, C.H., CoMPANY v. Mip City PRODUCE. PACA 
Docket No. RD-81-236 

Rocky PRroDuceE, INC. v. JIM MocERI & Son, INC. PACA Dock- 
et No. RD-81-252 

ROGERS PRODUCE Co. v. DELTA PRODUCE Co. PACA Docket 
No. RD-81-248 

ROTHMAN BERRY DISTRIBUTORS, INC. v. A.C. PRODUCE, 
INC. PACA Docket No. RD-81-153 

ROTHMAN, D.M., Co., INc. v. A.C. PRopUCE, INC. PACA 
Docket No. RD-81-154 
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RoyYAL PACKING Co. v. TWIN’ STATES MARKETING CO., 
INC. PACA Docket No. RD-81-66 
S &S PrRobuce Co., INc. v. JOSEPH COMELLA & ANTHONY COMEL- 
LA d/b/a Joe’s Fruit BASKET. PACA Docket No. 
RD-81-180 
SAHARA PACKING COMPANY v. TOMMIES CELLO-PAK, INC. 
PACA Docket No. RD-81-110 
Sam, A., & Sons PRODUCE Co., INC. v. CHARLES D. GOFORTH, SR. 
d/b/a Fink’s Potato SERVICE. PACA Docket No. 
RD-81-78 
Sam, A., & Sons Propuce Co., 
INC. PACA Docket No. RD-81-108 
SAULSBURY Bros., INC. v. MICHIGAN FROSTED FOoops 
Co. PACA Docket No. RD-81-44 
Scott, D. E., & Son v. JOY’S WHOLESALE PRODUCE. PACA 
Docket No. RD-81-139 
SEFERINO VALDEZ v. GREAT WESTERN PRODUCE, INC. 
Docket No. RD-81-221 
SIGMA PRODUCE Co., INC. v. FELIX G. RODRIQUEZ and ROBERT 
RODRIQUEZ d/b/a RODRIQUEZ TOMATO DISTRIBUTING 
Co. PACA Docket No. RD-81-101 
SIGMA PRODUCE Co., INC. v. TOMATOES INC. PACA Docket No. 
RD-81-224 
*Sitva, EUGENE D. v. E. VEGA & SONS PRODUCE. 
Docket No. RD-81-300 
Stix L’s PACKING CoMPANY, INC. v. CHARLES G. HAUN d/b/a CHIEF 
BRANDS OF TUSCALOOSA. PACA Docket No. RD-81-192 
*Six L’s PACKING COMPANY, INC. v. NEW JERSEY TOMATO Co., 
INC. PACA Docket No. RD-81-288 
Stx L’s PACKING CoMPANY, INC. v. R & J PRODUCE Com- 
PANY. PACA Docket No. RD-81-46 
*SLOANE, NICK, FRuIT & PRODUCE DISTRIBUTOR v. PRECIOSA PACK- 
ING House INC. PACA Docket NOG 1-G0e 6c ots cree etesekeas 1807 
SmirH, ANDREW, Co. v. TOMMIES CELLO-PAK, INC. PACA 
Docket No. RD-81-157 
SMITH, RONALD G. d/b/a STATELINE FARMS v. GOLDEN H. PACKING 
COMPANY. PACA Docket No. RD-79-336. Stay 


SOUTH BAY FARMERS COOPERATIVE ASSN. v. CHARLES G. HAUN 
d/b/a CHIEF BRANDS OF TUSCALOOSA. PACA Docket No. 
RD-81-270 

SOUTHLAND FROZEN Foops, INc. v. MONTE ALTO Foops, 
INC. PACA Docket No. RD-81-49 

SOUTHLAND PRODUCE COMPANY a/t/a WESTERN FRUIT SALES Co. v. 
M.F.W. TRUCKING INC. a/tla TRIANGLE  ENTER- 
PRISES. PACA Docket No. RD-81-265 
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STANDARD FRUIT & VEGETABLE Co., INC. v. DELTA PRODUCE 
Co. PACA Docket No. RD-81-148 
STIRLING -UNDERWOOD INC. v. F. W. TRUCKING INC. a/t/a TRIANGLE 
ENTERPRISES. PACA Docket No. RD-81-249 
STRUBE CELERY & VEGETABLE Co. v. ELDRIDGE DISTRIBUTING, INC. 
altla SUBURBAN FRuIT RANCH. PACA Docket No. 
RD-81-173 
Sun HARVEST, INC. v. CHARLES D. QUARELLI, JR., d/b/a QUARELLI 
DISTRIBUTING a/t/a Q. DISTRIBUTING. | PACA Docket No. 
RD-81-47 
SuUNKIST GROWERS, INC. v. CIMINO BROTHERS PRODUCE, 
INC. PACA Docket No. RD-81-87 
SUNKIST GROWERS, INC. v. NORTH AMERICAN DISTRIBUTORS, 
INC. PACA Docket No. RD-81-241 
SUNLIGHT TOMATO Co., INC. v. THE CONNETICUT CELERY 
Co. PACA Docket No. RD-81-229 
SUNSPICED INC. v. JELLY & SONS HASTY TATERS. PACA Dock- 
et No. RD-81-240 
* Denial of Petition to Reopen After Default 
TANITA Farms, INC. v. T.W.A., INC. PACA Docket No. 
D-81-186 
TANITA FARMS, INC. v. TOMMIES CELLO-PAK, INC. PACA Dock- 
et No. RD-81-181 
Tay.OR, LYLE D. d/b/a TaYLOR PRODUCE COMPANY uv. JIMMY 
SHMON d/b/a JIMMY SHMON COMPANY. PACA Docket No. 
RD-81-90 
*ToMATOES INC. v. A. MARRUCCA & Sons, INC. 
No. RD-81-251. Dismissal 
TOMATOES, INC. v. NEW JERSEY TOMATO Co., 
Docket No. RD-81-215 
TOMATO MAN, INC. v. NEW JERSEY TOMATO Co., 
Docket No. RD-81-242 
Tony-LIN PRODUCE, INC. v. JIM MOCERI & SONS, 
Docket No. RD-81-128 
*Top Pac GROWERS AND SHIPPERS INC. v. ELMER CLIFFORD RUus- 
SELL d/b/a E. C. RUSSELL TOMATO Co. PACA Docket No. 
RD-81-278 
*TRICAR SALES, INC. v. NIELSEN PRODUCE Co. PACA Docket 
No. RD-81-277 
TRIPLE T PACKING, INC. v. METROPOLITAN SALAD & PRO- 
DUCE. PACA Docket No. RD-81-191 
TUCHTEN, JACK, WHOLESALE PRODUCE, INC. v. HISPANIC Foop Dis- 
TRIBUTION CORP. PACA Docket No. RD-81-194 
Ucon Propuce, INC. v. DELTA PRODUCE Co. PACA Docket 
No. RD-81-147 
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VA. FoRK PRODUCE ComPANY v. B & E Probuce INc. PACA 
Docket No. RD-81-105 

VALDES FARM INC. v. MARICHAL-AGOSTA, INC. PACA Docket 
No. RD-81-170 

VALLEY HARVEST DISTRIBUTING INC. v. T.W.A., INC. PACA 
Docket No. RD-81-187 

VALLEY HARVEST DISTRIBUTING, INC. v. TOMMIES CELLO-PAK, 
INC. PACA Docket No. RD-81-266 

VAL-MEX FRUIT COMPANY, INC. v. CESAR MARRAQUIN d/b/a SUPER 
MERCADO CESAR. PACA Docket No. RD-81-255 

VAL-MEX FRuIT COMPANY, INC. v. HISPANIC FooD DISTRIBUTION 
CorP. PACA Docket No. RD-81-178 

*Vec-A-MIX v. NIELSEN PRoDUCE Co. PACA Docket No. 

RD-81-290 

VeEG-A-MIx v. THURSTON P. CANTRELL & DON R. BEASLEY d/b/a 
DELTA PRODUCE Co. PACA Docket No. RD-81-204 

VITALE, FARO AND SONS, INC. v. JULIAN DROUBIE d/b/a NoRTH 
STAR SALES Co. PACA Docket No. RD-81-134 

VITRANO, TONY, COMPANY v. QUALITY PRODUCE Co., 
PACA Docket No. RD-81-126 

WALKER PRODUCE INC. v. JIMMY SHMON d/b/a JIMMY SHMON CoM. 
PANY. PACA Docket No. RD-81-59 

WALSH, WARREN LEE, SR. d/b/a WALSH TROPICAL FRUIT SALES v. 
GRANADA MARKETING, INC. PACA Docket No. RD- 
81-22. Order Reopening After Default (Reopened pro- 
ceeding filed under PACA Docket No. 2-5740) 

WASHINGTON FRuIT GROWERS, INC. v. PHILIP BALSAMO 
Co. PACA Docket No. RD-81-222 

WATERVLIET FRUIT EXCHANGE, INC. v. ELDRIDGE DISTRIBUTING, 
Inc. a/t/a SUBURBAN FRUIT RANCH. PACA Docket No. 
RD-81-136 

WATERVLIET FRuIT EXCHANGE, INC. v. MARVIN G. BEARD d/b/a 
MARVIN’S FRUIT FARMS. PACA Docket No. RD-81-175 

WATSONVILLE CANNING & FROZEN Foop Co. v. MONTE ALTO 
Foops, INc. PACA Docket No. RD-81-52 

WEINSTEIN, J.L., COMPANY, INC. v. JOSEPH F. SUDANO. 
PAG A PROGR RU ING PRRPOOE = Oak a iiss, 5 aw eZierci 5-0 tic ea tntelauwiblew e's wees een 175 

WELCH Fruit SALES, INC. v. Mip Crry PRODUCE. PACA Dock- 
et No. RD-81-212 

WELLER, PHILLIP RICHARD d/b/a RICHARD WELLER v. TRI COUNTY 
VEGETABLE PEELING INC. PACA Docket No. RD- 


* WeESTENDORF, DAVE, PRODUCE SALES INC. v. NIELSEN PRODUCE 
Co. PACA Docket No: RD=88<300 «...<.5 bs eddaisds as cateeuk en ees 1808 
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WHITEFORD PACKING Co., INC. v. MICHIGAN FROSTED Foops 
Co. PACA Docket No. RD-81-219 
Denial Of Petition To Reopen After Default 
WOLOSEK, C. P., & Sons, INC. v. JOHN H. MEYER d/b/a MEYER 
Bros. PACA Docket No. RD-81-104 
* YAKIMA Fruit & CoLD STORAGE Co. v. PRECIOSA PACKING HOUSE 
INC. PACA Docket No. RD-81-310 


PLANT VARIETY PROTECTION ACT 
AGRICULTURE DECISIONS 


WALKER, JOHN. Application No. 7200036. Decision and 
Order remanding case for further proceedings ...............0.00e0005 1017 


POULTRY PRODUCTS INSPECTION ACT 
AGRICULTURE DECISIONS 


OKLAHOMA BEEF AND PROVISION Co., INc. | FMIA Docket No. 
38 and PPIA Docket No. 3. Order remanding proceed- 
ing to Administrative Law Judge 
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AGRICULTURE MARKETING ACT OF 1937 
Cite as 40 A.D. 1687 


(No. 21,038) 


In re H. NARAGHI. AMA Docket No. F&V 981-1. Order issued May 
5, 1981. 


Interlocutory appeal—Dismissed 


Order issued by Donald A. Campbell, Judicial Officer. 


ORDER DISMISSING 
INTERLOCUTORY APPEAL 


On May 4, 1981, respondent filed an interlocutory appeal to the Judi- 
cial Officer and a request for a stay because Administrative Law Judge 
Victor W. Palmer granted petitioner’s request for the taking of oral 
depositions for discovery purposes in a proceeding filed by petitioner 
under 7 U.S.C. § 608 (c) 15 (A). Petitioner is seeking suspension of the 
advertisement assessment program of Marketing Order 981 regulating 
almonds grown in California. 

The interlocutory appeal is dismissed since the rules of practice do not 
permit interlocutory appeals. The rules of practice permit an appeal only 
from a “judge’s decision or any part thereof” (7 C.F.R. § 900.65 (a) ), and 
the term “decision” is defined as the “judge’s initial decision in proceed- 
ings subject to 5 U.S.C. 556 and 557” (7 C.F.R. § 951 (0) ). The “initial 
decision” is the judge’s final decision in the proceeding (5 U.S.C. § 557; 
7 C.F.R. § 900.51 (0) ). Accordingly, interlocutory appeals are not per- 
mitted. Cf., In re Lea Vell, 39 Agric. Dec. ___ (P&S Doc. No. 5707, Dec. 
4, 1980) (order dismissing interlocutory appeal). 

Although I am without jurisdiction to consider the matter at this time, 
I note that it is stated in Vetne, “Federal Marketing Order Programs,” in 
Davidson, Agricultural Law (1981), § 2.55: 


Depositions may be ordered, and subpoenas, issued ®° by 
the administrative law judge. However, the rules do not 
specifically provide for discovery. 


The lack of discovery may place the petitioning party at 
a distinct disadvantage since the agency has access to in- 
formation required to be maintained or reported by han- 
dlers, and has additional extensive investigatory powers.™ 
Thus, it may be necessary for a petitioning handler to file a 
Freedom of Information Act (FOIA) *? request in order to 
obtain necessary information not voluntarily provided by 
the department. 
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600. 7 CFR §§900.61-.62 (1980). 
601. 7 USC §610 (h). This section grants to the secretary the same in- 
vestigatory powers granted the Federal Trade Commission. See Freeman 
v Brown Bros Harriman & Co, 250 F Supp 32 (SD NY), affd, 357 F2d 741 
(2d Cir), cert denied, 384 US 933 (1966). 


602. 5 USC §552. Use of the FOIA as a discovery tool in administra- 
tive proceedings has met with mixed results, compare NLRB v Robbins 
Tire & Rubber Co, 437 US 214 (1978), denying FOIA discovery which 
would interfere with enforcement, with Secretary of Labor v Farino, 490 
F2d 885 (7th Cir 1973), allowing use of FOIA to secure relevant data in 
connection with Alien Employee Certification proceeding. 


On the other hand, it should be noted that the rules of practice as to 
marketing agreements and orders are significantly different, in this re- 
spect, from the rules of practice applicable in disciplinary proceedings. 
Both rules require that the party requesting depositions state “the rea- 
sons why such deposition should be taken” (7 C.F.R. § 1.148; 7 C.F.R. 
§ 900.61 (b) ). But the disciplinary rules of practice add, following the 
language just quoted: “which shall be solely for the purpose of eliciting 
testimony which otherwise might not be available at the time of the 
hearing, for use as provided in paragraph (g) of this section” (7 C.F.R. 
§ 1.148). There can be no doubt that depositions cannot be used for dis- 
covery in disciplinary proceedings. There can be considerable doubt 
under the marketing order rules of practice. 

If respondent believes depositions should never be used for discovery 
in marketing order programs, the rules of practice should be expressly 
amended to preclude the use of depositions for discovery purposes. 
Otherwise, it is by no means certain that respondent’s position in this re- 
spect will be ultimately sustained. 


(No. 21,039) 


In re H. NARAGHI. AMA Docket No. F&V 981-1. Order issued May 
19, 1981. 


Subpoena and oral deposition—Quashed 


Order issued by Donald A. Campbell, Judicial Officer. 


ORDER QUASHING SUBPOENA 


On May 14, 1981, Roger J. Baccigaluppi filed a motion to quash a sub- 
poena served on him in this proceeding to take his oral deposition for 
discovery purposes and for a reversal or stay of the order for oral deposi- 
tion. He requested that his motion be certified to the Secretary of Agri- 
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culture. On May 15, 1981, Administrative Law Judge Victor W. Palmer 
submitted the motion to the Judicial Officer and to the Secretary. 

Mr. Baccigaluppi contends that the rules of practice do not contem- 
plate the use of depositions for discovery purposes. As I indicated in the 
order of May 5, 1981, dismissing an interlocutory appeal filed by re- 
spondent with respect to this issue, the marketing order rules of practice 
do not state that depositions cannot be used for discovery, and there is 
considerable doubt as to whether they should be so construed. Two 
United States Courts of Appeals have taken a conflicting position with 
respect to this issue involving similar rules of practice of the National 
Labor Relations Board. N.L.R.B. v. Rex Disposables, Div. of DHJ Indus- 
tries, Inc., 494 F.2d 588, 589-93 (5th Cir. 1974); N.L.R.B. v. Interboro 
Contractors, Inc. , 432 F.2d 854, 857-60 (2d Cir. 1970), cert. denied, 402 
U.S. 915 (1971). The 5th Circuit held that depositions could be used for 
discovery under the N.L.R.B. rules while the 2d Circuit held to the con- 
trary. 

Since it is very easy for respondent to amend the rules of practice spe- 
cifically to prohibit depositions for discovery purposes, respondent 
should amend the rules of practice if that is the Secretary’s policy with 
respect to the matter. Otherwise, it is difficult to read into the market- 
ing order rules of practice the language which was expressly included in 
the disciplinary rules of practice that depositions “shall be solely for the 
purpose of eliciting testimony which otherwise might not be available at 
the time of hearing” (7 C.F.R.§ 1.148 (a) ). 

Although I do not believe that Mr. Baccigaluppi’s motion should be 
granted because of any lack of the Administrative Law Judge’s authori- 
ty to issue a subpoena for discovery purposes in a marketing order pro- 
ceeding, I believe that the subpoena should be quashed for other con- 
siderations. Based on the papers filed in this matter, Mr. Baccigaluppi is 
willing to testify at the administrative hearing, but does not wish to in- 
cur the expense and loss of time that he will be forced to suffer if he has 
to appear twice, once at the deposition proceeding and again at the ad- 
ministrative hearing. In order to avoid that loss of time and expense, the 
subpoena should be quashed. If petitioner is surprised by relevant testi- 
mony of Mr. Baccigaluppi at the administrative hearing (whose appear- 
ance may be guaranteed by subpoena, if necessary), the Administrative 
Law Judge can grant an appropriate continuance so that petitioner will 
not be prejudiced in any manner. However, based on the information pe- 
titioner seeks to obtain from Mr. Baccigaluppi, it may not be necessary 
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to grant a continuance. That is, much of the material sought by peti- 
tioner may be inadmissible at the administrative hearing. ' 

It would seem that the petitioner is attempting to challenge the 
marketing order on the basis of the wisdom or desirability of the order 
provisions based on the factual situation he proposes to present in the 
administrative proceeding. But it is settled under the Act that any new, 
relevant evidence must be presented first to the Secretary in his legisla- 
tive, and not in his judicial, capacity. Dairymen’s League Coop. Ass‘. v. 
Brannan, 173 F.2d 57, 66 (2d Cir.), cert. denied , 338 U.S. 825 (1949). As 
stated in In re Lamers Dairy, Inc., 34 Agric. Dec. 1766, 1775-76 (1975) 
(interlocutory ruling on admissibility of evidence), final decision, 36 
Agric. Dec. 265 (1977), affd, No. 77-C-173 (E.D. Wisc. Sept. 28, 1977), 
aff'd mem., 607 F.2d 1007 (7th Cir. 1979), cert. denied, 48 USLW 3517 
(U.S. Feb. 19, 1980) (No. 79-890): 


It has consistently been held that evidence which goes to 
the soundness of the Secretary’s decision as to an Order, to 
whether an Order should be amended, to the practicality, 
effectiveness or desirability of an Order, or to whether the 
Order effectuates the declared policy of the Act, is proper- 
ly presented to the Secretary only in his quasi-legislative 
capacity, that is, in a quasi-legislative hearing being held 
pursuant to §§ 8c (3) and (4) of the Act, and may not prop- 
erly be presented to the Secretary in his quasi-judicial 
capacity in a § 8c (15)(A) review proceeding. See In re 
William S. Wright, 2 Agriculture Decisions 327; 2 Agricul- 
ture Decisions 383, 384-385 (1943); In re Abbots Dairy, 2 
Agriculture Decisions 553, 555-556 (1943); In re Brucer 
Dairy, 2 Agriculture Decisions 661, 662 (1943); 3 Agricul- 
ture Decisions 247, 249-250 (1944); In re Roberts Dairy 
Company, 4 Agriculture Decisions 84, 89 (1945); In re 
Cloverleaf Dairy Co., et al., 4 Agriculture Decisions 627, 
632-633 (1945), affirmed sub nom. Sprague Dairy Com- 
pany v. Anderson, 6 Agriculture Decisions 729 (N.D. IIl.); 
In re Edward J. Vagim, 17 Agriculture Decisions 167, 168- 
169 (1958); In we Cedar Grove Farms, 21 Agriculture Deci- 
sions 983, 985 (1962); In re Colonel Norman J. Riebe, 22 
Agriculture Decisions 350, 351 (1963); In re Producers 
Creamery Company of Springfield, 23 Agriculture Deci- 


1. Acontinuance, if granted, would involve a loss of time and expense to some persons, 
but a continuance may not be necessary; and if it is necessary, the added expense may not 
be much greater than if a deposition hearing had been held since many of the interested at- 
torneys and persons would have probably attended a deposition hearing. 
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sions 515, 516 (1964); In re Arvin Rawlings and Blair 
Greaves, 28 Agriculture Decisions 1222, 1223 (1969); In re 
Diamond State Dairies, Inc., 25 Agriculture Decisions 
1189, 1192 (1966); In re Tuscan Dairy Farms Inc., et al. , 30 
Agriculture Decisions 1135, 1148 (1971), affirmed, Tuscan 
Farms v. Hardin, 31 Agriculture Decisions 1126, 1127- 
1130 (D.N.J. 1972); In re Hawthorn-Mellody, Inc. , 30 Agri- 
culture Decisions 1774, 1791 (1971); In re Fitchett Bros., 
Inc., 33 Agriculture Decisions 257, 265 (1974); In re Mi- 
chaels Dairies, Inc., 33 Agriculture Decisions 1663, 1701, 
1727 (1974), affirmed, Civil Action No. 75-0022 (D.C.D.C. 
1975). 


If, however, petitioner is surprised by any relevant evidence from Mr. 
Baccigaluppi, who may, of course, be examined by petitioner as a hostile 
witness, the Administrative Law Judge can prevent any injury to peti- 
tioner by granting an appropriate continuance. 

In addition to the motion filed by Mr. Baccigaluppi, a similar motion 
was also filed by the California Almond Growers Exchange relating to 
all of the subpoenas issued for discovery purposes. Since the California 
Almond Growers Exchange is not a party to the proceeding and is pre- 
cluded by the rules of practice from intervening in the proceeding (7 
C.F.R.§ 900.57), I have no jurisdiction to rule on that request. 


ORDER 


The subpoena and oral deposition order issued by Administrative Law 
Judge Victor W. Palmer to take the testimony by deposition of Roger J. 
Baccigaluppi are hereby quashed. 


(No. 21,040) 


In re TURNER’S Dairy, INC. AMA Docket No. M 1-6. Decided Octo- 
ber 21, 1981. 


Request for relief, denied—Petition, dismissed 
Where it was decided the enforcement of the New England Milk Marketing Order No. 1 


was in accordance with the law, petitioner’s request for relief of the provisions 
therefrom, is denied, and the Petition is dismissed. 


Petitioner, pro se. 
Ronald K. Silver, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This proceeding arises by reason of a Petition filed July 18, 1980, pro 
se, by the Petitioner, Turner’s Diary, Inc., a corporation organized and 
existing under the laws of the State of New Hampshire. 

It was brought pursuant to the provisions of the Agricultural Market- 
ing Agreement Act of 1937, as amended and as supplemented (7 U.S.C. 
601 et seq.), and as specifically set forth in section 8 (c) (15) (A) thereof, 
which grants relief to a petitioner to be relieved from the provisions of a 
federal milk marketing order if the enforcement of the same is not in ac- 
cordance with law. The Respondent, in its Answer to the Petition, ad- 
mits that the determination that Petitioner owed certain monetary obli- 
gations to producers was based on butterfat tests conducted by the Mar- 
ket Administrator’s office. 

On September 17, 1980, the Petitioner filed a Statement of Particu- 
lars which indicated that it was alleging an unjustness by reason of the 
Market Administrator’s decision to enforce subsection 77 (b) of the 
Order (7 CFR 1001.77 (b) ). The Petitioner alleged that the Market Ad- 
ministrator engaged in incorrect audits from December 1, 1977, through 
March, 1979, and that he did not perform his duties under the Order be- 
cause he did not properly verify reports and payments to producers and 
cooperatives. Also, said pleading indicated that the payment to Petition- 
er’s individual producers was determined as a result of fat tests about 
which the Petitioner had requested guidelines, but allegedly had re- 
ceived none. Also, the Petitioner alleged that the Market Administra- 
tor’s fat tests varied more than two points and which, according to the 
State of New Hampshire’s regulations, should have been retested. Fur- 
thermore, the Petitioner alleges that composite samples were held the 
required time for the Market Administrator to obtain the same and re- 
test them, which the Market Administrator did not do. In addition, the 
Petitioner states that all producers received “premium” payments above 
the required payments, and that all agreed that the tests were fair, but, 
in the event they weren’t, all of the Petitioner’s producers agreed that 
the “premiums” could be used as payment. 

Briefly stated, the Petitioner has raised in its pleadings, and as set 
forth at the oral hearing, the following issues: 

(1) whether or not the Order by the Market Administrator, that the 
Petitioner pay additional amounts to Producers Dairy, Inc., was a valid 
and enforceable Order; and 

(2) whether or not the action of the Market Administrator, premised 
upon his butterfat testings, in ordering the Petitioner to pay to its pro- 





TURNER'S DAIRY, INC. 1693 
Cite as 40 A.D. 1691 


ducers the minimum prices provided for under the New England Milk 
Marketing Order No. 1 was valid.’ 

The determination of this issue necessitates a consideration of 
whether or not the Market Administrator’s butterfat testings were cor- 
rect. Also, if such butterfat testings by the Market Administrator were 
correct, there is an issue of whether or not, when producers are paid an 
amount equalling or exceeding the minimum price, even though a por- 
tion thereof was originally paid as “premium” price, such payments 
satisfy the obligations of the Milk Marketing Order. 

The oral hearing in this matter was held in Concord, New Hampshire, 
on November 6, 1980, before Administrative Law Judge Dorothea A. 
Baker. The Petitioner, Turner’s Dairy, Inc., was represented by Donald 
H. Turner, President of Petitioner, and the Respondent was represented 
by Ronald K. Silver, Esquire, Marketing Division, Office of the General 
Counsel, Department of Agriculture, Washington, D.C. Both parties 
were given an opportunity to file briefs, and the Petitioner was given the 
opportunity to file a reply brief. It did not do so. 


FINDINGS OF FACT 


1. Turner’s Dairy, Inc., is a corporation organized and existing under 
the laws of the State of New Hampshire, with its principal place of busi- 


ness at 73 Brady Avenue, Salem, New Hampshire 03079. 

2. The Petitioner, Turner’s Dairy, Inc., obtains its milk supply from 
various sources and locations. 

3. With respect to Producers Dairy, Inc., a cooperative association, 
the Petitioner failed to pay Class 1 prices for milk delivered to Petitioner 
by the cooperative from its pool plant. In fact, Petitioner paid ten cents 


1. By communication dated April 27, 1979, from Mr. Zucchi, Market Administrator, 
Turner’s Dairy, Inc., was advised: 


“Based on the above-cited shortcomings in your sampling and testing 
program during the month of March and the excessive difference in test 
results between our fresh milk samples and your composite paymeént 
samples, we conclude that your producers were underpaid for their 
butterfat during March. Accordingly, I request that you make the needed 
adjustment with the producers by May 21 (Monday) when payment will 
be due them for April milk. The enclosed schedule shows the average of 
your composite tests for each of the producers together with the average 
of our laboratory’s fresh milk sample tests. Your adjustments should re- 
flect the difference between your payment test and the average of our 
laboratory’s test for each producer.” 
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less than the minimum price called for under the Order.” Said action was 
contrary to the requirements of Order No. 1 regulating milk in the New 
England area. 

4. The second series of obligations arose when the Market Ad- 
ministrator determined that Petitioner’s butterfat tests for the month of 
March, 1979, could not be verified and that, therefore, payment to pro- 
ducers should be made based on the butterfat tests of the Market Ad- 
ministrator. 

5. Because the Market Administrator’s butterfat tests were higher, 
Petitioner failed to pay its independent producers the full minimum Or- 
der prices for the month of March, 1979. 

6. Testifying on behalf of the Respondent was Mr. Robert Schaefer, a 
Milk Sampler Tester for the Market Administrator’s laboratory. Mr. 
Schaefer described the testing technique which he utilized and as re- 
flected on Exhibits 29 and 31. At the time of the inspection of March 16, 
1979, Mr. Schaefer observed a number of unsatisfactory procedures. 
When a follow-up inspection occurred on April 2, 1979, Mr. Schaefer ob- 
served that Mr. Turner’s testing was “greatly improved over the last 
visit”, although the sample warming bath was above the recommended 
temperature. (TR 170-171). 

7. Mr. Schaefer testified to the fact that Mr. Turner had, in fact, cor- 
rected 90 percent of the previous deficiencies: 


“A Well, we went over them step by step in detail, asI re- 
call and Mr. Turner, as best I can remember, agreed that 


2. The Petitioner’s own explanation was: 


“So getting back to Hal Mains approaching me with a large supply of milk, he said 
well, although this is 9D, he would charge us Class I for this milk. It would blame [not 
blend (?*)] price, which is ordinarily charged for producer milk. He charged us Class I 
price and he said at that point that he could—it was his business what he charged. I 
kind of doubted it and said that I didn’t quite think, and if he wanted to check more on 
it, why, probably should call the Market Administrator. 

He was doing the billing so I felt that probably it would be wise for him to check that 
out. Now, I also stated there wouldn’t be any way of concealing this. We would—on 
our records we'd show the price we paid. I said I don’t want to get mixed up with any- 
thing like concealing this underpayment. And, so at that point, it was sort of agreed 
that he would bill us ten cents under for the service which we were performing. 

JUDGE BAKER: That’s ten cents under the Class I price? 


MR. TURNER: Under the Class I price, correct.” 


* How the transcript should be corrected here is not known. 
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yes, there were shortcomings and he would correct them. 
And, I did go back the following period and, indeed, he had 
corrected 90% of them, I guess. 


Q That would have been Exhibit No. 1, it shows that fol- 
low-up inspection?” 


(TR 157-158) 


8. Also testifying for the Respondent was Mr. Herbert Shepard, the 
Assistant Market Administrator for Order No. 1. Mr. Shepard described 
the testing procedure utilized during the time pertinent as follows: 


“As conducted at Turner’s Dairy in March of 1979, it in- 
volved our taking and testing of three, what we call, strati- 
fied random fresh milk samples—one from each ten day 
period in the period—in the month rather—and then com- 
puting the averages of our tests and comparing those aver- 
ages with the tests obtained by Turner’s on their samples.” 


(TR 183-184) 


9. Mr. Shepard further explained that by reason of the results of the 
Market Administrator’s fresh milk sampling during the month of 
March, 1979, it was shown that in March of 1979 the average of Turn- 


er’s Dairy payment tests to its producers was 3.81 percent, whereas the 
average of the Market Administrator’s fresh milk tests was 3.96 per- 
cent—a difference of .15 percent. Accordingly, he called upon Turner’s 
Dairy to make adjustment payments to its producers. (TR 185-186) 

10. Mr. Shepard’s testimony reflected how his office conducted fresh 
milk sampling for all non-member producers. He testified: 


“Q (By Mr. Silver) Now, do you conduct this kind of 
fresh milk sampling for all non-member producers? 


A Yes. And, each month we choose a number of handl- 
ers where we do sample the receipts from non-mem- 
ber—so-called non-member producers. 


Q And, do you — Of that sampling for 1979, did you of- 
ten find a differential of fifteen hundredths? 


A No, I reviewed our work for 1979. We conducted a 
total of 87 fresh milk sampling similar to the one that we 
performed at Turner’s Dairy in March of that year, and for 
the entire group the minus fifteen hundredths per cent 
was at Turner’s, was the largest such difference that we en- 
countered. The next largest difference I could offer from 
this examination where the handler’s tests were below the 
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Market Administrator’s test was minus twelve hundredths 
and the handler was requested to make adjustments with 
his producers and it did so.” 


(TR 188-189) 


11. Mr. Shepard’s testimony does not reflect the specific amounts to 
be due Petitioner’s producers. (TR 189-190) For instance, Mr. Shepard 
testified, among other things, that it was his understanding that the 
status of the situation at the time of the oral hearing was that Mr. 
Turner had made adjustments to certain of the producers who did not re- 
ceive “premiums” and that there was a question remaining with respect 
to the adjustments due to the additional producers. (TR 190) 

12. The Petitioner has not shown that anything was done improperly 
by the Market Administrator during his testing. In fact, Mr. Turner 
testified to the following: 


“Further Cross-Examination 


Q (By Mr. Silver) Mr. Turner, with regard to the butter- 
fat tests, do you have any evidence that there was any- 
thing improper about the manner in which the Market 
Administrator’s office conducted its fresh milk samples’ 
examinations? 


A I would say technically the way it was performed, no, 
that there was no fault to be found in the way they took 
them.” 


(TR 65) 


13. The evidence herein also indicates that Mr. Turner conducted his 
own tests starting in November, 1978, because the person normally re- 
sponsible had died. (TR 114) After March of 1979 he began using the 
services of Dairy Testing, Inc. (TR 97, 114) In addition, Mr. Turner 
stated: 


“T really wasn’t aware of the mechanics of the dairy test- 
ing, and had I known, probably at that time, I would di- 
rectly have gone onto Dairy Testing.” 


(TR 213) 


14. Mr. Turner was licensed to conduct testing for butterfat by the 
State of New Hampshire. (TR 77) He was unable to refer to a single in- 
stance whereby if he had been in compliance with New Hampshire 
regulations he would have been cited for a deficiency by Mr. Schaefer as 
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set forth in Exhibit No. 1 (TR 72) Also, once Mr. Turner engaged the 
services of Dairy Testing, Inc., there was no longer any evidence of vari- 
ances between Petitioner’s and the Market Administrator’s tests’ results. 

15. The Petitioner herein had the burden of showing that the Market 
Administrator’s butterfat testing was incorrect. The Petitioner has not 
borne that burden with persuasive evidence. 

16. Among its many contentions are those that churning problems 
that existed with its producers in March of 1980 “could well have existed 
in March of 1979”; and that the Market Administrator was deficient in 
not making available rules and regulations concerning the sampling and 
testing of milk. Also, the State of New Hampshire lacked a published set 
of guidelines. Furthermore, the Petitioner alleges that the Market 
Administrator had ample opportunity to have retested the same 
samples. With respect thereto, the Petitioner relies upon the testimony 
of Mr. William Cochran of the American Guernsey Cattle Club and the 
American Jersey Cattle Club, whose testimony indicated that when 
comparing one fat test to another, one should test the same sample to 
get the same results. (TR 79) Mr. Cochran explained: 


“THE WITNESS: Yes, Mr. Turner did ask the farmers to 
see how the records that they had on testing compared 
with his records, and they were in agreement. Well, not 
exact, test for test, but they did agree that such things 


could happen, yes. 
MR. SILVER: Excuse me. What things could happen? 
THE WITNESS: Variation in testing.” 


(TR 80-81) 


17. Furthermore, Mr. Cochran’s testimony does indicate that varia- 
tions in testing can occur: 


“.. But, anyway, in this test they take, as I say, each 
individual cow and then they usually take a tank sample of 
the complete—of all the cows in the same tank. 


And, this is done once a month and is, well, sort of the 
farmer’s bible in that he goes by what they say. And, this is 
what I hadn’t mentioned before, that quite often this is 
still different than the milk tank—the cooperative or the 
company would get on the same milk, so it does happen. 


Other than that the DHIA and the test that he gets from 
his company or cooperative, those are the only two unless 
somebody comes around. 
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JUDGE BAKER: Very well. But, after he sells this milk 
to a company or cooperative, does he test it on any regular 
basis other than the ones to which you've made reference? 


THE WITNESS: No. 


JUDGE BAKER: He does not. He doesn’t do it as it goes 
out everyday? 


THE WITNESS: Not himself, no. 


JUDGE BAKER: Not himself. Who else would be doing 
testing? 


THE WITNESS. Well, just once and awhile different de- 
partments might come in; the city might do it. It’s not very 
often that those gentleman [sic], you know, federal regula- 
tion man does it but they could be done by any health in- 
spectors and people like that.” 


(TR 82-83) 


18. Even Mr. Cochran had no reason to believe that in March, 1979, 
the Market Administrator’s tests were incorrect. Mr. Cochran testified: 


“Q Now, do you have any reason to believe that the 
tests—the fresh milk tests conducted by the Marked [sic] 
Administrator’s office during the month of March of 1979 
were in error with regard to Mr. Turner’s dairy? 


A No, Ihave no reason to believe that. I just realize they 
could vary. 


Q They could vary? 
A Yes.” 


(TR 85) 


19. Petitioner argued that his testing procedures were different from 
those utilized by the Market Administrator and that certain variables 
entered into the test results—such variables as difference in tempera- 
ture testing; the warming bath; different test containers; the utilization 
of a new centrifuge; and the presence of churned milk. 

The documentation adduced by the Petitioner, as well as his testi- 
mony, indicated that the Market Administrator’s own tests, while tend- 
ing to find a higher fat content, nevertheless, had some element of in- 
consistency with respect to the samples tested. 

20. The Petitioner’s arguments may well be correct from a general 
scientific approach. Whenever you have a number of elements, such as 
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ten, that can vary, then, under such circumstances, a variation in one or 
more of such elements can affect the final result. But the Petitioner has 
not shown in this proceeding that the Market Administrator’s testings 
were incorrect and that the Petitioner’s were correct. In fact, the testi- 
mony and documentation adduced by the Respondent herein is convinc- 
ing that the Market Administrator's testing was done in accordance with 
acceptable testing methods. 

21. Although the variables cited by Petitioner could possibly have ac- 
counted for the variances, nevertheless, the evidence does not show that 
this did, in fact, occur in the March, 1979, testings. 

22. The Petitioner held a license from the State of New Hampshire 
which had been in force since 1957. Under the procedures, as he under- 
stood them, the Petitioner was entitled to a “retest” because of the al- 
leged variations. (TR 58) 

23. Mr. Turner sincerely believes that the Market Administrator 
should have made available to him the Market Administrator’s regula- 
tions for the testing of the fat content. Mr. Turner believes that the 
Market Administrator acted in an arbitrary manner in his testing pro- 
cedures, and that the lack of published regulations and standards oper- 
ated to the detriment of Petitioner. There is some evidence indicating 
that the Petitioner had bases for his belief that there were no clear 
standards to guide him in his testing procedures.* For instance, Mr. 
Shepard was asked by Mr. Turner as to whose responsibility it would 
have been to have rechecked the samples which admittedly had been re- 
tained. Mr. Shepard replied: 


“A It would be the responsibility of somebody operating 
under my direction to schedule the activities. There are 
Milk Sampler Testers in carrying out the Marketing Serv- 
ice Program, yes. And, if we had chosen to or deemed it 
necessary to physically have retested those samples, that 
decision would have been made subject to my approval by 
one of my subordinates. 


Q Was there any reason why you didn’t? 


A Because it would have been an absolute waste of time 
to have retested those samples. We watched the original 


3. For instance, in communication dated March 21, 1980, Mr. Turner was advised: 


“This office has not promulgated rules and regulations of its own concerning the sampl- 
ing and testing of milk for the purpose of determining its butterfat content. We have taken 
notice of the milk sampling and testing regulations issued by the several states in the milk- 
shed and the procedures published by the United States Food and Drug Administration 
and the Association of Official Analytical Chemists.” 
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testing, found that they were tested improperly, which has 
been testified to extensively this afternoon, and to retest 
them again would have been to have waste [sic] the 
Government and the non-members’ money.” 


(TR 195-196) 


24. Also, Mr. Shepard admitted that his procedural guides were of an 
internal nature. He testified: 


“Q (By Mr. Turner) All right. When this policy of verify- 
ing and the standards set forth, do you have a printed form 
or how do you—I mean you said it depends on so many 
farmers, so many producers—do you have some printed 
form to guide you? 


A We’ve had procedural guides that we follow. 


Q Is there any reason why you didn’t send a copy to me 
and indicate that my tolerance was—exceed yours and 
show me? 


A If I might, in response to that, read from the letter of 
April 27th, which is Exhibit 32, I believe—the second para- 


graph; it says this difference exceeds significantly the tol- 
erance which we consider acceptable when comparing 
fresh milk tests with composite tests. 


Q Well, don’t you think if you had put that in the letter, 
your tolerances, if they were at that time—don’t you think 
that it would have been appropriate?” 


(TR 196-197) 


“THE WITNESS: The tolerances, Your Honor, basically 
govern the things that we do; they in no way can govern 
what a handler does. They're an internal procedure. By 
reference of the handlers’ results to our differences, we de- 
cide whether follow-up testing is needed and whether ad- 
justments should be requested. 


There’s no action that a handler can take based on 
our tolerances. They're solely for our own guidance and in 
that way they are office procedure more than a public 
regulation—I mean, more than a regulation. They’re not in 
the nature of a regulation. There’s nothing that a handler 
could do about our tolerances anyway. They guide our 
future. We compare each month—every handler that we 
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take, we compare the results that we obtained with our 
tolerances and as a result of that comparison we schedule 
our work for the following month. And, set the, whatever 
adjustments we need to request. So, they aren’t a—I’'m 
sorry. 


JUDGE BAKER: Very well. Thank you, Mr. Shepard. 
Am I correct that your tolerances could vary from month 
to month depending upon the circumstances? 


THE WITNESS: The tolerances can vary depending on 
the number of producers included in the individual sam- 
pling. And, they can vary on whether the handler was us- 
ing—or the number of samples involved in the comparison. 
I mean, the number—in the case of Turner’s it was two 
composites. We have a difference tolerance, if we were 
comparing three fresh milks with three fresh milks. 


It’s the number of samples in the comparisons. It 
isn’t—But it’s not a random—I want to be sure that I make 
clear that there’s no arbitrariness from month to month in 
what we choose to be a tolerance. It is a—” 


(TR 197-198) 


25. The Assistant Market Administrator’s testimony substantiates 
Mr. Turner’s contention that the “tolerance” as used by the Market Ad- 
ministrator is a figure arbitrarily determined by the Market Administra- 
tor premised upon what particular tests he is doing during a given 
month. As used in the context above “tolerance” does not refer to what is 
ordinarily regarded as a statistical tolerance, and arbitrary is used in the 
sense that it is a figure which is not predetermined. As used by Mr. 
Shepard “tolerance” is the difference which will be accepted by the Mar- 
ket Administrator’s office between the handler’s average test and the 
Market Administrator’s average test. (TR 199) In the present case the 
Market Administrator determined that for “sixteen producers with the 
situation of sampling that we had here, the tolerance figure was .134.” 
Mr. Turner wanted to know what the “tolerance” figure was. The Market 
Administrator did not inform him. (TR 200) Mr. Shepard indicates that 
the determination of the “tolerance” figure at any given time is arrived 
at by reason of the testing procedures which he may have performed in 
any given month. He further testified: 


“And, the State of New Hampshire, although it had not 
made copies available maybe to everyone, certainly did 
have in effect with the force of law, regulations governing 
the testing of milk. And, any deviation from those regula- 
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tions, to me, is a shortcoming. And, I wouldn’t place a 
value that one was more important than another. I think 
the person responsible for testing should follow every step 
because I know from testifying in the hearings in which 
those regulations were drafted that—were promulgated, 
that all the steps are considered important by the regula- 
tory authorities.” 


(TR 201-202) 


26. Even if it were assumed that Mr. Turner’s contention is correct, 
that he requested or sought guidelines and standards to effectuate his 
testing procedures, nevertheless, this still would not permit him to pre- 
vail. The tolerance figure is not an allowance figure. In other words, the 
requirement was that the Petitioner’s testing procedures be accurate, 
not accurate to a degree of .134, even though inaccuracy to that extent 
would have been acceptable to the Market Administrator’s office. In 
other words, the samples should test out with a zero degree of differ- 
ence. Mr. Shepard indicated that he thought that maybe handlers should 
be better informed as to the operations of the Market Administrator’s 
verification procedures. (TR 202) 

27. Mr. Shepard testified that with respect to March of 1979 he had 
three separate technicians sample milk from the Booth tank; that they 
all took their samples and none noted churning. (TR 203) The Petitioner 
has not overcome this evidence. 

28. The Petitioner’s efforts to show that the Market Administrator’s 
fat testings were not reliable nor consistent with testing procedures are 
not persuasive. To a considerable extent, the Petitioner’s assertions and 
documentations reflect testing of matters not raised in the Petition filed 
in this proceeding, relating to March of 1979. What the Market Ad- 
ministrator did subsequently to that date has no relevance to the cor- 
rectness of his procedures with respect to the amount here in contro- 
versy. 

29. Mr. Turner adduced documentation relating to subsequent test- 
ings. Mr. Turner believed that sampling techniques had improved by 
February of 1980 and that, since cows do the same things at the same 
time of the year, such later techniques have a bearing on this proceed- 
ing. (TR 133) This, however, is not a valid contention. The evidence does 
not show that the same conditions existed in February and March of 
1980 as existed in March of 1979. Also, such comparisons would be faul- 
ty unless it could established that the tests a year later involved the 
same cows, on the same feed, and other related factors. 

30. The Petitioner’s testimony indicated that prior to March of 1979 
Petitioner had arranged to have Dairy Testing, Inc., do its testing. (TR 
44) 
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31. The Petitioner has not shown that the Market Administrator’s 
butterfat testing procedures were illegal nor has he shown that the re- 
sults thereof were erroneous. 

32. The Market Administrator issued audit adjustments to Petitioner 
by reason of alleged under-Order payments. The Petitioner maintains 
that even if such under-Order payments did, in fact, exist, nevertheless, 
the amounts deemed owed by the Market Administrator have been satis- 
fied by reason of “premiums”. The Petitioner argues that: 


“The Market Administrator should not have the power 
to enforce agreements that are payments above the appli- 
cable minimum prices.” 


33. The following stipulation is a part of the record: 


“MR. SILVER: We have stipulated that the Respondent 
issued underpayment notices to the Petitioner for fifteen 
producers for the month of March, 1979, totaling 
$1,698.81. Petitioner provided these producers with two 
types of premiums for their milk. 


One type was for enhanced protein quality of the 
milk. Petitioner provided the producers in question with 
$397.29 in premiums during the month of March, 1979 for 
enhanced protein quality of their milk. 


Petitioner paid these producers $1,468.83 in 
premiums for enhanced protein quality of their milk dur- 
ing the months of April through June, 1979. 


Further, Petitioner provided these producers with a 
second type of premium of $.05 per Cwt for the general 
quality of their milk. Petitioner paid these producers 
$371.24 in premiums for the general quality of their milk 
during the month of March, 1979. 


Additionally, Petitioner paid these producers 
$884.69 in premiums for the general quality of their milk 
during the months of April through June, 1979.” 


(TR 128) 


34. The stipulation and evidence in this case indicate that the “pre- 
miums” paid by the Petitioner were for extra-quality milk as contrasted 
with a “premium” given merely to obtain a supply of milk in a given 
situation. Under the circumstances, the butterfat adjustment is still due 
irrespective of the indicated “premium”. 
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35. The Petitioner recognized the need for showing to whom the “pre- 
miums” were paid and in what amounts. (TR 106) For instance, Mr. 
Turner indicated: 


“There should be some evidence but I will go even 
further; I think that the Market Administrator on their 
audit should audit those premiums and Id be happy to 
have them do it.” 

(TR 106) 


At the time of the oral hearing, Mr. Turner was unable to adduce evi- 
dence to substantiate his allegation that “premiums” were, in fact, paid, 
the amounts thereof, and the extent to which same exceeded the Order 
prices, except to the extent set forth in the stipulation above. (TR 107, 
109) Mr. Turner’s desire was that the Market Administrator would audit 
his books and determine the extent to which “premiums” were paid. (TR 
108) 

36. In view of the Petitioner’s own statements and the evidence pre- 
sented in this proceeding, a policy determination and interpretation of 
the Milk Order is not required with respect to whether or not producers 
who might have received “premium” payments for supplying milk 
(which are equal to or are in excess of the amount of the Market Ad- 
ministrator’s adjustments) are entitled to additional amounts deter- 
mined by the Market Administrator by reason of butterfat testing. Mr. 
Shepard was specific on this point, and his testimony coincides with the 
evidence of record in that he testified: 


“THE WITNESS: In this instance, it is my understand- 
ing—counsel can correct me—that it is our position that 
the premium, so-called, were for the service rendered on 
the part of the producers and that thereby the butterfat 
adjustment is still due irrespective of the individual pre- 
mium. 


JUDGE BAKER: What Service would that have been, 
Mr. Shepard? 


THE WITNESS: Again, it was for the delivery of higher 
protein milk or milk of some special quality.” 


(TR 191) 


37. The Market Administrator’s action in requiring the Petitioner to 
pay its producers on the basis of the higher test results of the Market 
Administrator was appropriate and was not shown to be not in accord- 
ance with law. 
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38. The Petitioner also protests the publication appearing in what he 
describes as the Market Administrator’s Review, dated January 1980 
(Exhibit No. 4). This is a matter beyond the scope of this proceeding. The 
Petitioner believes certain statements set forth therein are inaccurate. 
Whether they are or whether they are not, this does not enter into the 
validity of the Market Administrator’s actions in issuing audit adjust- 
ments to the Petitioner. 


CONCLUSIONS 


Milk Marketing Orders have the force and effect of law. A determina- 
tion of the wisdom of their provisions does not lie within the jurisdic- 
tion of this Administrative Law Judge. The Petitioner’s arguments that 
its transactions with Producers Dairy, Inc., were sensible and premised 
upon business expediencies at the time may well be true, but do not con- 
stitute sufficient reason to relieve it of the application of the provisions 
of the Order inasmuch as such provisions have not been shown to be il- 
legal. The Petitioner’s arguments, while understandable from a business 
viewpoint, nevertheless, do not detract from the fact that the evidence 
persuasively establishes that the Petitioner paid ten cents less than the 
minimum price called for under the Order. For instance, the Petitioner 
argues that it paid the full amount billed from Producers Dairy, Inc.; 
that it paid the ten cents difference (controverted in this proceeding) and 
never got a bill or receipt; that the ten cents underpayment was for serv- 
ices and resulted in savings for Producers Dairy, Inc., and that the na- 
tional energy problem was assisted by leaving 3,800,000 pounds at the 
manufacturing plant in the north; and that Producers Dairy, Inc., failed 
to bill Petitioner the applicable minimum prices. 

The Petitioner has cited no legal authority, nor am I aware of any, that 
would relieve the Petitioner from paying the ten cents per hundred- 
weight difference to Producers Dairy, Inc. 

The arguments set forth by the Respondent, in its brief, represent the 
position of the Department with respect to this issue. The position as 
stated by the Respondent, on brief, has not been shown to be incorrect 
and is as follows: 


“There is no controversy as to the facts with regard to 
the first issue of the case. Petitioner obtained Class I milk 
from Producers’ Dairy, Inc. and paid $.10 cwt less than the 
Class I price. (Transcript at 22, 23, 30-31 as corrected) 
Furthermore, petitioner tacitly admits as much in its brief 
where it states ‘the publication of the market administra- 
tor ... should have read: Producers Dairy, Inc. failed to 
bill Turner’s Dairy, Inc. the applicable minimum prices.’ 
(pg. 1, Jd., emphasis added) 
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The cause of the underpayment is irrelevant. The Order 
requires: 


‘each handler who receives fluid milk products at his 
plant from a cooperative association in its capacity as 
the operator of a pool plant or in its capacity as a han- 
dler under §1001.9 (d) shall make payment to the as- 
sociation for such receipts as follows: 


On or before the 20th day after the end of the 
month, for not less than the total value of fluid 
milk products received from the associations pool 
plants...’ 7 CFR 1001.74 (d)(2) (emphasis 
added) 


The order does not permit payments less than order 
prices because petitioner received milk on Saturdays, and 
Sundays. Nor because petitioner’s purchase plan resulted 
in gasoline savings. Furthermore, the cooperative associa- 
tion had no authority to request less than the Class I price 
for Class I milk. The Judicial Officer has stated ‘It has been 
held in a number of cases that the uniform minimum price 
required by the Order must be paid to the producers, and 
that any device which results in the producers receiving 
less than the uniform price is unlawful, even if authorized 
by the producers.’ Jn re Heber Valley Milk Company, 31 
A.D. 1319, 1342. (See also In re Fitchett Bros., 33 A.D. 
257, 264-265.) 


There has been no attempt by respondent to allege or im- 
ply that petitioner’s actions were secretive or taken against 
the wishes of Producer’s Dairy, Inc. However, they were 
improper and the subsequent action by the market ad- 
ministrator was therefore required and in accordance with 
the law.” 


The Respondent has cited the case of Heber Valley Milk Company, 31 
A.D., 1319 (1972). That case involved a number of issues. However, the 
Department’s policy is set forth therein. It is set forth in that case, 
among other things, the well-established principle that the Market Ad- 
ministrator is required to follow the Order as written. Any amendment 
must come from the Secretary of Agriculture. If the Order produces in- 
equitable or harsh results, the remedy is by means of an amendment to 
the Order by the Secretary. The purpose of a proceeding under Section 
15 (A) of the Act is to determine whether the obligations imposed under 
the Order are in accordance with law. The inquiry does not encompass 
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questions of possibility, desirability, or the evaluation of the effective- 
ness of economic and marketing regulations promulgated pursuant to 
the Act. In other words, even if something makes sense to the Petitioner 
from a business or economic or energy (hauling costs) viewpoint, that 
does not alter the clear mandate of the Order provisions. The Petitioner 
has the burden of proving that the obligations imposed upon Petitioner 
by the Market Administrator are not in accordance with law. Among 
other things, it is set forth in that case that: 


“It has been held in a number of cases that the uniform 
minimum price required by the Order must be paid to the 
producers, and that any device which results in the pro- 
ducers receiving less than the uniform price is unlawful, 
even if authorized by the producers. United Dairies, Inc. v. 
Freeman, 271 F. Supp. 779 (D. Colo.); In re Bay State Ice 
Cream Company, 23 Agriculture Decisions 1043; In re 
Franklin Cooperative Creamery Assn, Inc., 10 Agriculture 
Decisions 1165; In re Henshaw, 1 Agriculture Decisions, 
Ta 


That decision emphasized the utilization of milk Order provisions as a 
vehicle to achieve uniformity of cost among handlers. 
In the Heber Valley case, supra, the petitioner contended that the 


right of a producer to receive the minimum price for milk is a private 
property right which may be waived by the producer. This also was re- 
jected by the Department of Agriculture. Accordingly, great weight 
must be given to the expressions set forth in that case, inasmuch as the 
rationale recognizes the authority of the Secretary to decide otherwise in 
that it was specifically stated: 


“* * * However, it is unnecessary to know the exact po- 
sition of the prior Market Administrator because even if he 
had specifically advised the petitioner that what it was do- 
ing was proper, the Secretary is not bound or estopped by 
an interpretation of an order by a Market Administrator 
which is contrary to the express provisions of the Or- 
— 


Said decision also specifically recognizes the value of the Milk Market- 
ing Order to competing handlers (page 1346). It was further set forth 
therein that a handler was not to be allowed to gain a competitive advan- 
tage by virtue of a disregard of the minimum uniform pricing provisions 
of an Order. 

The Heber Valley case approached the issue of whether or not pro- 
ducers could waive the minimum price requirements of the Order by 
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agreements between the handler and producer. The case decided that 
this could not be done. However, that principle might not be applicable 
to a situation where the amounts paid the producers, in fact, equalled or 
exceeded the minimum prices. 

Another case cited by the Respondent is that of In re Fitchett Bros. , 33 
A.D. 257 (1974). The controversy in that case concerned a portion of the 
applicable Order which permitted a handler recovery of higher costs 
from pool tank units where the transportation was actually provided by 
the handler or at his expense. The present proceeding does not involve 
that issue. 

The position of the Respondent is not that well supported by legal 
precedent if the issue in this proceeding were whether or not payments 
originally regarded as “premiums” were paid for the obtaining of a sup- 
ply of milk. The question would still remain as to whether such “pre- 
miums” could be regarded as offsets to adjustments (for alleged under- 
payments to producers), arising out of butterfat testings. The facts in 
this case, however, do not require that this issue be decided herein, and, 
in fact, it would be inappropriate to do so. Mr. Turner stipulated that the 
“premium” amounts were paid for a higher quality milk, and not for the 
obtaining of a supply of milk. Thus, Petitioner had obtained value in ex- 
cess of the Order price value of the milk for his “premium” payments. 
The Order requires payment to the producers for not less than the total 
value of the milk. 

Respondent is correct that the regulations require payment by the 
handler to each producer for milk received from him during the month 
(7 CFR §1001.73 (a) (b) and §1001.74). Mr. Shepard testified as to the 
policy which was followed by the Market Administrator’s office with re- 
spect to “premiums” paid for any purpose in any month to meet any obli- 
gations of the handler from the month previous: 


“A Oh, to my knowledge, it’s a long established practice 
that each month stands on its own as far as settlement 
with producers, and that there is no consideration given to 
overpayments or anything else that happened in any other 
month than the month under consideration.” 


(TR 206) 


In deciding this case adversely to the Petitioner, I am required to ap- 
ply legal precedent and to give recognition to the exercise of authority 
by the Market Administrator to enforce the Order provisions, in the ab- 
sence of showing that such precedent or actions were contrary to law. 
The Order represents governmental regulation applicable to the dairy in- 
dustry. The Petitioner has not shown that the regulators have operated 
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illegally. I have arrived at this conclusion although I am cognizant of the 
Petitioner’s viewpoint, namely, that his testing procedures, although 
subsequently determined to be faulty, were, nevertheless, based upon an 
honest effort to test the butterfat content appropriately. Also, the Peti- 
tioner’s producers indicated that they believed that the payments which 
they had received had been fair, including those for the month of March, 
1979, and, moreover, although the producers would regard the “premi- 
ums” as offsets against any underpayments in March of 1979, as deter- 
mined by the Market Administrator, nevertheless, those who administer 
the Order provisions had determined otherwise. 

Also, inherent in Respondent’s contentions is that this would result in 
an anti-competitive effect with respect to the other handlers and/or their 
producers, i.e., “unjust enrichment for petitioner”. Nevertheless, this 
was not established as a fact in this case. In other words, the Respondent 
has not shown that with respect to these particular payments in March 
of 1979 that any harm ensued to anyone. 

I can also understand Mr. Turner’s position that he was unaware of the 
Market Administrator’s requirements for testing procedures, and Mr. 
Turner’s suggestion might well be considered by those in a policy-mak- 
ing position, namely: 


“ ..1 think that the Market Administrator should, on 


request, supply guidelines for testing and, also, for guide- 
lines on what they consider to be non-acceptable as far as 
verification of fats. I think that a lot of confusion, and 
probably we wouldn’t be here today, had these been issued 
and I see no reason why they shouldn’t be open to the pub- 
lic, and anybody cannot receive them upon request.” 


(TR 211-212) 
Mr. Turner indicated that: 


“'..L really wasn’t aware of the mechanics of the dairy 
testing, and had I known, probably at that time, I would di- 
rectly have gone onto Dairy Testing. And, before this test- 
ing was done it was decided that we were going on Dairy 
Testing and there was no problem. We were going on the 
1st of April and they supplied numbers and whatnot to the 
producers.” 


(TR 213) 
In this regard see Finding of Fact No. 23. 


Mr. Turner’s suggestion could also be augmented by the suggestion 
that the method of the Market Administrator’s computation of the de- 
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gree of “tolerance” be published or otherwise made available to inter- 
ested parties. 

In view of the stipulation, Finding of Fact No. 33, and in the absence 
of evidence to show otherwise, it must be concluded that the amounts 
designated as “premiums” were paid to Petitioner’s producers for a bet- 
ter quality of milk, which the Dairy Division regards as a “service ren- 
dered”. 

The extent of merit to Petitioner’s argument that the Market Adminis- 
trator should not have the power to enforce payments above the applica- 
ble minimum Order prices is a matter that is not determined herein, in- 
asmuch as it is beyond my jurisdiction. 

The evidence in this case shows that the Petitioner underpaid the co- 
operative Producers Dairy, Inc., for milk it received. It has also been 
shown that due to inadequate testing methods Petitioner’s butterfat 
tests for its producers for the month of March, 1979, were insufficient, 
resulting in underpayments due its producers based on the test results of 
the Market Administrator. Finally, the action of the Market Administra- 
tor, disallowing the offset of “premiums” by the Petitioner, was correct. 
The adjustments issued by the Market Administrator to Petitioner, 
which have been the subject matter of this suit, are in accordance with 
law. 

All requests, motions, objections, or otherwise of the respective par- 
ties have been considered, and to the extent not ruled upon and/or which 
are inconsistent with this Decision are denied. 


ORDER 


The relief request by the Petitioner is denied, and the Petition filed 
July 18, 1980, is dismissed. The Market Administrator is ordered to pay 
out to the appropriate producers those funds held in escrow by order of 
the United States District Court of the State of New Hampshire. 

This Decision and Order will become final 35 days after service thereof 
unless appealed to the Judicial Officer within 30 days, as provided for in 
the Rules of Practice and Procedure (7 CFR §1.130 et seq.). 

Copies hereof shall be served upon the parties. [The Decision and Or- 
der became final November 27, 1981—Ed.] 
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ORDERS ISSUED BY 
JOHN A. CAMPBELL, ADMINISTRATIVE LAW JUDGE 


ORDER GRANTING MOTION TO DISMISS 
WITH PREJUDICE 


(No. 21,041) 


In re BORDEN, INC. AMA Docket No. M 63-2 and M 63-3. Order is- 
sued September 21, 1979. By agreement of the parties and inter- 
venor, the motion to dismiss with prejudice the petition of Borden, 
Inc. for damages, is granted. 


ORDER GRANTING MOTION TO DISMISS 
PETITION 


(No. 21,042) 


In re HAPPY VALLEY FARMS. AMA Docket No. F&V 917-1. Order 
issued September 1981, final on November 12, 1981. No response 
was filed to Respondent’s motion to dismiss (i.e., relief via rulemak- 
ing action), the petition is dismissed without prejudice. 





ANIMAL WELFARE ACT 
Cite as 40 A.D. 1712 


(No. 21,043) 


In re BOSTON COLLEGE. AWA Docket No. 178. Decided November 
13, 1981. 


Standards and regulations—Annual report, failure to file—Civil 
penalty—Consent 


Where respondent consented to an order to cease and desist from violating the standards 
and regulations issued under the Act, and, in particular, from failing to file its an- 
nual report. Respondent is also assessed a civil penalty of $1,000.00. 


Patricia V. Fettmann, for complainant. 
Philip Burling , Chestnut Hill, Mass., for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


STIPULATION AND CONSENT DECISION 


This proceeding was instituted under the Animal Welfare Act, as 
amended (7 U.S.C. 2131 et seq.), by a Complaint filed by the Administra- 
tor, Animal and Plant Health Inspection Service (“APHIS”), United 
States Department of Agriculture, charging that respondent willfully 
violated the Act and the regulations and standards issued thereunder (9 
CFR parts 1, 2, and 3). This decision is entered pursuant to the consent 
decision provisions of the Rules of Practice applicable to these proceed- 
ings (9 CFR 4.1; 42 FR 10959 and 7 CFR 1.188; 42 FR 745). 

The respondent admits the jurisdictional allegations contained in 
paragraph I of the Complaint, specifically admits that the Secretary has 
jurisdiction in this matter, neither admits nor denies the remaining alle- 
gations; waives oral hearing and further procedure and consents and 
agrees, for the purpose of settling this proceeding and for such purpose 
only, to the entry of this decision. 

In consideration of the above, the complainant agrees to the entry of 
this decision. 


FINDINGS OF FACT 


1. Boston College, hereinafter referred to as respondent, is a corpora- 
tion whose mailing address is 140 Commonwealth Avenue, Chestnut 
Hill, Massachusetts 02167. 

2. The respondent, at all times material herein, was and is a regis- 
tered research facility under the Act and regulations and standards is- 
sued by the Secretary of Agriculture. 

3. At the time of licensing under the Act, respondent was apprised of 
the provisions of the Act and the regulations and standards and agreed 
in writing to comply with the provisions. 
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CONCLUSION 


Respondent, having admitted the jurisdictional facts and the parties 
having agreed to the entry of this decision, such decision will be entered. 


ORDER 


Respondent Boston College shall comply with each and every provi- 
sion of the Animal Welfare Act of 1976 (7 U.S.C. §2131 et seq.) and the 
standards and regulations issued thereunder (9 CFR Parts 1, 2, and 3) 
and shall cease and desist from any violation thereof and, in particular, 
Respondent shall cease and desist from failing to file, when due, its an- 
nual report containing the information required pursuant to section 2.28 
of the regulations (7 CFR§ 2.28). 

Furthermore, respondent is assessed a civil penalty of $1,000.00 
which shall be payable by a certified check or money order to the Treas- 
urer of the United States and forwarded to Patricia V. Fettmann, Office 
of the General Counsel, Room 2014, South Building, USDA, Washing- 
ton, D.C. 20250. 

This decision shall have the same force and effect as if issued after full 
hearing and shall be effective on the day upon which service of this order 
is made upon respondent. 


(No. 21,044) 


In re JONI M. BOOTH. AWA Docket No. 179. Decided November 13, 
1981. 


Dealer—Standards and regulations—Operating without license—Civil 
penalty—Consent 


Where respondent consented to an order to cease and desist from violating the Act and the 
standards and regulations issued thereunder, and from raising or selling dogs in 
commerce without first obtaining a license. Respondent is also assessed a civil pen- 
alty of $1,000.00. 


Patricia V. Fettman, for complainant. 
Jack Peace, Trenton, Mo., for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


STIPULATION AND CONSENT DECISION 


This proceeding was instituted under the Animal Welfare Act, as 
amended (7 U.S.C. 2131 et seq.), by a Complaint filed by the Administra- 
tor, Animal and Plant Health Inspection Service (“APHIS”), United 
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States Department of Agriculture, charging that respondent willfully 
violated the Act and the regulations and standards issued thereunder (9 
CFR Parts 1, 2, and 3). This decision is entered pursuant to the consent 
decision provisions of the Rules of Practice applicable to these proceed- 
ings (9 CFR 4.1; 42 FR 10959 and 7 CFR 1.138; 42 FR 745). 

The respondent admits the jurisdictional allegations contained in the 
Findings of Fact listed below, specifically admits that the Secretary has 
jurisdiction in this matter, neither admits nor denies the allegations con- 
tained in the complaint, waives oral hearing and further procedure and 
consents and agrees, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 

In consideration of the above, complainant agrees to the entry of this 
decision. 


FINDINGS OF FACT 


1. Joni M. Booth, hereinafter referred to as respondent, is an individ- 
ual whose mailing address is Route 2, Cainsville, Missouri 64632. 

2. The respondent, at all times material herein, was engaged in busi- 
ness as a dealer within the meaning of section 2 of the Act (7 U.S.C. 
§2132). 

3. Respondent is not now, nor has ever been, licensed as a dealer pur- 
suant to section 4 of the Act (7 U.S.C. §2134). 


CONCLUSION 


Respondent, having admitted the jurisdictional facts and the parties 
having agreed to the entry of this decision, such decision will be entered. 


ORDER 


Respondent Joni M. Booth shall comply with each and every provision 
of the Animal Welfare Act of 1976 (7 U.S.C. §2131 et seq.) and the 
standards and regulations issued thereunder (9 CFR Parts 1, 2, and 3) 
and shall cease and desist from any violation thereof and, in particular, 
Respondent shall cease and desist from raising and selling dogs in com- 
merce without having first obtained a license from the Secretary of 
Agriculture. 

Furthermore, respondent is assessed a civil penalty of $1,000.00 
which shall be payable by a certified check or money order to the 
Treasurer of the United States and forwarded to Patricia V. Fettmann, 
Office of the General Counsel, Room 2014, South Building, USDA, 
Washington, D.C. 20250. 

This decision shall have the same force and effect as if issued after full 
hearing and shall be effective on the day upon which service of this order 
is made upon respondent. 
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(No. 21,045) 


In re KRIST ZIVERTS and VALENTINA ZIVERTS. AWA Docket No. 
125. Decided November 13, 1981. 


Standards and regulations—Voluntary surrender of license—Consent 


Where respondents consented to an order to cease and desist from violating the Act and 
the standards and regulations issued thereunder. Respondents shall, on or before 
October 1, 1981, humanely dispose of all dogs in their possession except their own 
pets, and shall voluntarily surrender their license. No license shall be issued to re- 
spondents until they are in full compliance with the Act. 


Alexandra Maravel, for complainant. 
David M. Geier,, Lincoln, Nebr., for respondents. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


CONSENT DECISION 


This is a proceeding under the Animal Welfare Act, 7 U.S.C. 2131 et 
seq., hereinafter referred to as the “Act.” A complaint issued by the Ad- 
ministrator of the Animal and Plant Health Inspection Service, herein- 
after “APHIS,” pursuant to the Act and the applicable Rules of Practice, 
7 CFR 1.133 (b) (1), .135, was served upon the respondents. This deci- 
sion is entered pursuant to the consent decision provision of the Rules of 
Practice. 7 CFR 1.138. 

The respondents admit the jurisdiction of the Secretary of Agriculture 
in this matter. Respondents waive a hearing and further procedure in 
this matter. The parties consent to the issuance of this decision agreed 
upon between them for the purpose of settling this matter. 


FINDINGS OF FACT 


1. Krist Ziverts and Valentina Ziverts, herein referred to as “respond- 
ents”, are individuals residing at 130 E. Street, Lincoln, Nebraska 
68508. 

2. Respondents hold a Class A license (No. 47AB-39) under the Act. 


CONCLUSIONS 


Respondents’ admission of jurisdiction and the parties’ consent to the 
issuance of this decision warrant the entry of such decision in this mat- 
ter. 
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ORDER 


It is hereby ordered as follows: 

1. Respondents, their agents and employees, directly or indirectly 
through any corporate or other device, shall cease and desist from violat- 
ing the Act and the regulations and standards issued thereunder. 

2. On or before October 1, 1981, respondents shall sell or otherwise 
humanely dispose of all dogs in their possession which they do not in- 
tend to keep as their own pets. 

3. Respondents shall voluntarily surrender their license (No. 
47AB-39) to the APHIS area veterinarian in charge for their area on or 
before October 1, 1981. 

4. No license to do business under the Act will henceforth be issued to 
respondents unless and until respondents demonstrate that they are in 
compliance with the Act and the regulations and standards issued there- 
under and with this Order. 

This decision shall have the same force and effect as a decision entered 
after a full hearing. It shall be final and effective upon issuance. 

David M. Geier and Alexandra Maravel hereby consent to the entry of 
this decision. 


(No. 21,046) 


In re BRIAN WATSON d/b/a EAST COAST CAMEL Co. AWA Docket No. 
164. Decided November 25, 1981. 


Standards and regulations—Suspension of license—Civil penalty—Consent 


Where respondent consented to an order to cease and desist from violating the standards 
and regulations issued under the Act. Respondent Brian Watson’s exhibitor license 
is hereby suspended for a period of 120 days, and respondent is also assessed a civil 
penalty of $300.00. 


Patricia V. Fettmann, for complainant. 
Ralph C. Pino, Essex, Mass., for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


STIPULATION AND CONSENT DECISION 


This proceeding was instituted under the Animal Welfare Act, as 
amended (7 U.S.C. 2131 et seq.), by a Complaint filed by the Administra- 
tor, Animal and Plant Health Inspection Service (“APHIS”), United 
States Department of Agriculture, charging that respondent willfully 
violated the Act and the regulations and standards issued thereunder (9 
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CFR Parts 1, 2, and 3). This decision is entered pursuant to the consent 
decision provisions of the Rules of Practice applicable to these proceed- 
ings (9 CFR 4.1; 42 FR 10959 and 7 CFR 1.138; 42 FR 745). 

The respondent admits the jurisdictional allegations contained in 
paragraph 1 of the Complaint, specifically admits that the Secretary has 
jurisdiction in this matter, neither admits nor denies the remaining alle- 
gations, waives oral hearing and further procedure and consents and 
agrees, for the purpose of settling this proceeding and for such purpose 
only, to the entry of this decision. 

In consideration of the above, complainant agrees to the entry of this 
decision. 


FINDINGS OF FACT 


1. Brian Watson d/b/a East Coast Camel Company, hereinafter re- 
ferred to as respondent, has a mailing address of Pond Street, Essex, 
Massachusetts 01929. 

2. Respondent, at all times material herein, was licensed as a Class C 
Exhibitor under the Act and regulations and standards issued by the 
Secretary of Agriculture. 

3. At the time of licensing under the Act, respondent as apprised of 
the provisions of the Act and the regulations and standards and agreed 
in writing to comply with the provisions. 

4. Respondent does house regulated animals at his premises in Essex, 
Massachusetts. 


CONCLUSIONS 


Respondents, having admitted the jurisdictional facts and the parties 
having agreed to the entry of this decision, such decision will be entered. 


ORDER 


Respondent Brian Watson d/b/a East Coast Camel Company shall com- 
ply with each and every provision of the Animal Welfare Act of 1976 (7 
U.S.C. §2131 et seq.) and the standards and regulations issued there- 
under (9 CFR Parts 1, 2, and 3) and shall cease and desist from any viola- 
tion thereof. 

Furthermore, the exhibitor license of Brian Watson is hereby sus- 
pended for a period of not less than 120 days, said period of suspension 
to commence on November 25, 1981 and to continue until such time as 
respondent is in full compliance with the Animal Welfare Act and the 
regulations and standards promulgated thereunder. 

Furthermore, Brian Watson is hereby assessed a civil penalty of $300. 
Furthermore, Brian Watson shall immediately provide Patricia V. Fett- 





1718 ANIMAL WELFARE ACT 
Cite as 40 A.D. 1718 


mann, Attorney for Complainant with a complete list of names and 
places indicating where respondent exhibits his regulated animals. 

This decision shall have the same force and effect as if issued after full 
hearing and shall be effective on the day upon which service of this order 
is made upon respondent. 


(No. 21,047) 


In re BRANIFF AIRWAYS, INC. AWA Docket No. 177. Decided No- 
vember 27, 1981. 


Standards and regulations—Civil penalty—Consent 


Where respondent consented to an order agreeing to comply with the standards and regu- 
lations issued under the Act, and assessing it a civil penalty of $1,000.00. 


Patricia Fettmann, for complainant. 
Joni D. King, Dallas-Fort Worth Airport, Tex., for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


STIPULATION AND CONSENT DECISION 


This proceeding was instituted under the Animal Welfare Act, as 
amended (7 U.S.C. 2131 et seq.), by a Complaint filed by the Administra- 
tor, Animal and Plant Health Inspection Service (“APHIS”), United 
States Department of Agriculture, charging that respondent willfully 
violated the Act and the regulations and standards issued thereunder (9 
CFR Parts 1, 2 and 3). This decision is entered pursuant to the consent 
decision provisions of the Rules of Practice applicable to these proceed- 
ings (9 CFR 4.2; 42 FR 10959 and 7 CFR 1.138; 42 FR 745). 

The respondent admits the jurisdictional allegations contained in 
paragraph I of the Complaint, specifically admits that the Secretary has 
jurisdiction in this matter, neither admits nor denies the remaining alle- 
gations, waives oral hearing and further procedure, and consents and 
agrees, for the purpose of settling this proceeding and for such purpose 
only, to the entry of this decision. 

Respondent further agrees that it will make a concerted effort to edu- 
cate its employees in the Animal Welfare Act and the regulations and 
standards issued thereunder and will take all necessary affirmative ac- 
tion to comply fully with the Act and the regulations in its future han- 
dling of live animals. 

In consideration of the above, complainant agrees to the entry of this 
decision. 
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FINDINGS OF FACT 


1. Braniff Airways, Inc. is hereinafter referred to as respondent. 
2. Respondent’s mailing address is P.O. Box 35001, Dallas, Texas 
75235. 
3. Respondent lists its corporate directors as follows: 
John J. Casey: Chairman of the Board 
Howard D. Putnam: President 
Russell Thayer: Vice-Chairman 
4. Respondent is an airline which is engaged in the business of trans- 
porting animals for hire. 
5. On November 4, 1977, Braniff Airways, Inc. registered as a carrier 
under the Animal Welfare Act and was advised of the Act and the regu- 
lations and standards issued thereunder. 


CONCLUSION 


The respondent, having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent, Braniff Airways, Inc., is assessed a civil penalty of 
$1,000 which shall be payable by certified check or money order to the 
Treasurer of the United States and forwarded to Patricia V. Fettmann, 
Office of the General Counsel, United States Department of Agriculture, 
Washington, D.C. 20250 within 30 days from the date this order be- 
comes effective. 

This decision shall have the same force and effect as if issued after full 
hearing and shall be effective on the day upon which service of this order 
is made upon respondent. 
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(No. 21,048) 


In re COLONIAL BEEF Co., INC. FMIA Docket No. 50. Decided No- 
vember 9, 1981. 


Adulterated ground beef—Inspection service, withdrawal and denial of— 
Consent 


Where respondent consented to an order withdrawing and denying its inspection service 
for a period of two years in connection with the sale and transportation of adulter- 
ated ground beef. Twenty-two months of the withdrawal and denial period will be 
held in abeyance and not become effective for so long as respondent complies with 
the remaining provisions of the order. 


Andrea Bateman, for complainant. 
Benjamin Young, New York, N.Y., for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


STIPULATION AND CONSENT DECISION 


This is a proceeding under the Federal Meat Inspection Act (FMIA), as 
amended (21 U.S.C. 601 et seq.), and the applicable Rules of Practice (9 
CFR 335.1 et seq.), to withdraw federal meat inspection services from 
Colonial Beef Co., Inc. This proceeding was commenced by a complaint 


filed on June 1, 1981, by the Food Safety and Quality Service, now the 
Food Safety and Inspection Service, United States Department of Agri- 
culture, which is responsible for the administration of the Federal Meat 
Inspection Services. The parties have agreed that this proceeding should 
be terminated by the entry of the Consent Decision set forth below and 
have agreed to the following stipulation: 


1. For purposes of this stipulation and the provisions of 
the Consent Decision only, respondent Colonial Beef 
Co., Inc., admits all of the jurisdictional allegations set 
forth herein, admits all of the jurisdictional allegations 
of the complaint, and waives: 

(a) Any further procedural steps; 

(b) Any requirement that the final decision in this pro- 
ceeding contain findings and conclusions with re- 
spect to all material issues of fact, law or discretion, 
as well as the reasons or bases thereof; and 

(c) All rights to seek judicial review or otherwise to 
challenge or contest the validity of this decision. 

2. The Stipulation and Consent Decision are for settle- 
ment purposes in this proceeding only and do not other- 
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Co., Inc., that it has violated the regulations or statutes 
involved. 


FINDINGS OF FACT 


1. Colonial Beef Co., Inc., hereinafter referred to as the respondent, is 
a corporation which operates a meat processing establishment at 204 
Ninth Avenue, New York, New York 10011. 

2. Respondent is now, and at all times material herein was, the recip- 
ient of inspection service under Title I of the FMIA at said establish- 
ment. 

3. Respondent, on or about December 17, 1980, was convicted in the 
United States District Court for the Southern District of New York, of 
one felony for selling, transporting and offering for sale in commerce, 
with the intent to defraud, quantities of ground meat which were repre- 
sented as “ground beef” and which were capable of use as human food 
and which were adulterated at the time of such sale, transportation and 
offer for sale, in that said quantities of ground meat contained chicken 
gizzards, which defendant corporation had added to the ground meat, 
contrary to the provisions of the Act. 


CONCLUSIONS 


Inasmuch as the parties have agreed to the provisions set forth in the 
following Consent Decision in disposition of this proceeding, such Deci- 
sion will be issued. 


ORDER 


I. Inspection service under Title I of the FMIA is, for a period of two 
years, withdrawn from and denied to respondent, its officers, directors, 
partners, affiliates, successors, and assigns, directly or through any cor- 
porate or other device. This withdrawal and denial will be effective for a 
period of two months to commence on January 1, 1982 through March 
1, 1982. The remainder of the two year period will be held in abeyance 
and will not become effective: 

(a) For so long as, within two years of the effective date of this Or- 
der, respondent or any of its officers, partners, employees, agents or af- 
filiates do not violate (as that term is defined in paragraph II, infra) any 
section of the FMIA or state or local statute, involving the preparation, 
sale, transportation or attempted distribution of any adulterated or mis- 
branded products; and 

(b) For as long as, within two years of the effective date of this Or- 
der, respondent: 
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(1) Does not knowingly employ or add any individual who has 
been convicted, in any federal or state court of any felony, or of more 
than one violation of any law, other than a felony, based upon the ac- 
quiring, handling, or distributing of unwholesome, mislabeled or decep- 
tively packaged food, or fraud in connection with transactions in food; 
and 

(2) Immediately terminates its connection with any such individ- 
ual when that individual’s conviction becomes known. 

II. The term violate, as used in paragraph I (a) herein, means a viola- 
tion found upon conviction (or upon affirmation of conviction, if ap- 
pealed), or upon a final decision in a formal adjudicatory proceeding be- 
fore the Secretary (or upon affirmation of the Secretary’s decision, if ap- 
pealed), and if it is found that there is any such violation of any term of 
this Order, the suspension of the withdrawal and denial of inspection 
service under Title I of the FMIA shall be terminated and denial will be- 
come effective immediately. This shall not preclude the referral of any 
such violation to the Department of Justice for possible criminal or civil 
proceedings. 

Ill. The Respondent stipulates that the Department of Agriculture is 
the “prevailing party” in this proceeding and waives any action against 
the United States Department of Agriculture, under the Equal Access to 
Justice Act of 1980, Pub. L. 96-481, which went into effect October 1, 
1981, for fees and other expenses incurred by Respondent in connection 
with this proceeding. 
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(No. 21,049) 


Inre GLEN D. LOE, JUNIOR PIERCE, and ALVIN ROBERTS. HPA Docket 
No. 181. Decided September 22, 1981. 


Sored horse—Civil penalty—Default 


Respondent Alvin Roberts is assessed a civil penalty of $2,000.00 in connection with the 
entering, showing, and exhibition of a sored horse. 


Donald A. Tracy, for complainant. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 
IN THE MATTER OF ALVIN ROBERTS 


This is a proceeding under the Horse Protection Act, as amended (15 
U.S.C. §1821 et seq., hereinafter referred to as the Act). It was insti- 
tuted by a Complaint filed by the Administrator, Animal and Plant 
Health Inspection Service, United States Department of Agriculture. 
The Complaint alleges that respondent, Alvin Roberts, violated section 
5 (2) of the Act (15 U.S.C. §1824 (2) ) by entering, showing, and exhibit- 
ing a sored horse. 

Copies of the complaint and Rules of Practice governing proceedings 
under the Act were served by certified mail upon respondent, Alvin 
Roberts, on May 29, 1981. Respondent, Alvin Roberts, was informed in 
the complaint and letter of service that an answer should be filed within 
twenty (20) days of service, and that failure to file an answer to the alle- 
gations in the complaint would constitute an admission of such allega- 
tions and waiver of hearing. The time for filing an answer to the com- 
plaint has run. 

Such failure to answer constitutes an admission of all the allegations 
in the complaint and a waiver of oral hearing. The following Decision 
and Order is issued without further investigation or hearing pursuant to 
section 1.139 of the Rules of Practice Governing Formal Adjudicatory 
Proceedings Instituted by the Secretary (7 CFR §1.139). 


FINDINGS OF FACT 


1. (a) Alvin Roberts, hereinafter referred to as the respondent, is an 
individual residing at 1717 County Line Road, DeRidder, Louisiana. 

(b) Respondent, at all times material herein, was the rider of the 
horse “Delight’s Black Prince” which he entered, showed, and exhibited 
on or about April 12, 1979, at the Mississippi State Charity Horse Show, 
Jackson, Mississippi. 
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2. Respondent, on or about April 12, 1979, entered, showed, and ex- 
hibited the horse “Delight’s Black Prince” at the Mississippi State Char- 
ity Horse Show while said horse was sore as that term is defined in sec- 
tion 2 (3) of the Act (15 U.S.C. §1821 (3) ). 

3. “Delight’s Black Prince” was sore, as that term is defined in section 
2 (3) of the Act (15 U.S.C. §1821 (8) ), as a result of the application of 
chemical or mechanical means of soring, or a combination of these, 
which did result in the horse suffering physical pain when walking, trot- 
ting, or otherwise moving. 


CONCLUSIONS 


By reason of the facts alleged in Findings of Fact 2 and 3 herein, re- 
spondent has violated section 5 (2) (A) and 5 (2) (B) of the Act (15 U.S.C. 
§ 1824 (2) (A) and (2) (B) ). 

Congress has found that the practice of soring horses for the purpose 
of affecting their natural gait is a cruel and inhumane treatment of such 
animals, and that sored horses compete unfairly with horses which are 
not sored. Respondent’s failure to file an answer in accordance with the 
Rules of Practice constitutes an admission of all the allegations of the 
Complaint and a waiver of hearing pursuant to section 1.139 of the 
Rules of Practice (7 CFR §1.139). The actions of respondent in entering, 
showing, and exhibiting a sored horse constitutes a serious violation of 
the Act and the regulations which, in light of all the facts and circum- 
stances herein, warrants the imposition of a $2,000 civil penalty. 


ORDER 


Respondent, Alvin Roberts, is assessed a civil penalty of $2,000 which 
shall be payable by certified check or money order to the Treasurer of 
the United States and forwarded to Patricia V. Fettmann, Office of Gen- 
eral Counsel, Room 2014, South Building, United States Department of 
Agriculture, Washington, D.C. within thirty (30) days from the date this 
order becomes effective. 

Copies hereof shall be served upon the parties, and this order shall be- 
come effective 35 days after service hereof upon respondent unless an 
appeal is filed pursuant to section 1.145 of the Rules of Practice (7 CFR 
§1.145). [The Decision and Order became final on November 13, 
1981.—Ed.] 
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(No. 21,050) 


In re GEORGE BLADES and LEROY FRANKS. HPA Docket No. 
173. Decided November 25, 1981. 


Sored horse, showing and exhibition of—Civil penalty—Disqualification 


Where respondent LeRoy Franks allowed the showing and exhibition of a sored horse, re- 
spondent LeRoy Franks is assessed a civil penalty of $2,000.00, and is disqualified 
from showing or exhibiting any horse, or judging or managing any horse show, ex- 
hibition, sale or auction for a period of five years. 


Victor W. Palmer, Administrative Law Judge. 
Aaron Kahn, for complainant. 
Richard L. Franks, Springfield, Mo., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
AS TO LEROY FRANKS 


This is an administrative proceeding under the Horse Protection Act 
of 1970, as amended (15 U.S.C. § 1821 et seq.). The case is similar to Jn 
re Thomas Burton, Jr., and LeRoy Franks, HPA Docket No. 154, decided 
this day, but involves a different horse, “Gunsmoke’s Cannonade,” a dif- 
ferent trainer, and a different show, the Midwest Walking Horse Train- 
ers Association Horse Show, Springfield, Missouri, held on September 
28, 1979, six days after the show involved in HPA Docket No. 154. 

After a hearing, Administrative Law Judge Victor W. Palmer filed an 
initial decision and order on June 22, 1981, in which he assessed a 
$2,000 civil penalty against respondent, and disqualified him from 
showing or exhibiting any horse and from judging or managing any 
horse show, exhibition, sale or auction for a period of one year, to run 
concurrently with the one year disqualification ordered in HPA Docket 
No. 154, filed the same day. 

Complainant (seeking a 5-year disqualification order) and respondent 
appealed to the Judicial Officer, to whom final administrative authority 
has been delegated to decide the Department’s cases subject to 5 U.S.C. 
§§ 556 and 557 (7 C.F.R. § 2.35).' Respondent’s appeal was filed late, 
after the initial decision would have become final except for complain- 


1. The office of Judicial Officer is a career position established pursuant to the Act of 
April 14, 1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. 
Reg. 3219 (1953), reprinted in 5 U.S.C. app., at 764 (1976). The present Judicial Officer 
was appointed in January 1971, having been involved with the Department’s regulatory 
programs since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation relat- 
ing to appeals from the decisions of the prior Judicial Officer; and 8 years as administrator 
of the Packers and Stockyards Act regulatory program). 
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ant’s appeal; but since the Department’s rules of practice permit a party 
responding to an appeal to raise “any relevant issue” not presented in the 
appeal petition, 7 C.F.R. § 1.145 (b), which, in effect, permits a cross- 
appeal to be made by way of a response to an appeal (In re Wall, 38 
Agric. Dec. 1437, 1438 n 2 (1979), revd, No. 79-3714 (6th Cir. July 10, 
1981) (unpublished decision not to be cited as precedent); In re Union- 
ville Sales Co., 38 Agric. Dec. 1207, 1210 n 3 (1979) (remand order), 
final decision, 40 Agric. Dec. 736 (1981) ), respondent’s appeal will be ac- 
cepted as a timely response to complainant’s appeal, which is the equiva- 
lent of a cross-appeal. 

Upon a careful consideration of the entire record in this case, the 
initial decision and order is adopted as the final decision and order here- 
in, except that the disqualification order is changed to five years, and 
the effective date has been changed in view of the appeal. Additional 
conclusions by the Judicial Officer follow Judge Palmer’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S DECISION (AS MODIFIED) 


Respondents George Blades, a professional horse trainer, and LeRoy 
Franks, a professional horse breeder and owner of Tennessee Walking 
Horses, have been charged with violations of the Horse Protection Act 
(15 U.S.C. §§ 1821-1831). 

LeRoy Franks denied the complaint’s charges that, as an owner, he 
showed, exhibited and entered for the purpose of showing and exhibit- 
ing, a horse which was sore in the Midwest Walking Horse Trainers 
Association Horse Show held on September 28, 1979. An oral hearing on 
the merits of these charges was held before me in Springfield, Missouri, 
on May 19-20, 1981. 

The charges against George Blades were resolved by a consent decision 
issued at the commencement of the hearing on May 19, 1981, which im- 
posed a civil penalty of $1,000.00. 

Testimony was also taken at the May 19-20 hearing on the merits of 
other charges against LeRoy Franks arising out of his ownership of an- 
other horse exhibited at a horse show held earlier on September 22, 
1979, which is the subject of a separate decision and order issued in HPA 
Docket No. 154. 

Briefing by the parties was completed on June 11, 1981. Upon con- 
sideration of those briefs and the substantial evidence of record, the fol- 
lowing findings, conclusions, and order are being entered. Under the 
terms of the order, LeRoy Franks shall be assessed a monetary penalty 
of $2,000 and disqualified for five years from showing or exhibiting any 
horse, judging or managing any horse show, exhibition, sale or auction. 
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FINDINGS 


1. LeRoy Franks is an individual whose address is 2206 West Olive 
Street, Springfield, Missouri 65802. He is 65 years of age, retired from 
every occupation other than that of breeder and exhibitor of Tennessee 
Walking Horses. He has been so engaged for the past 16 years. He owns 
approximately 60 horses, four of which he now exhibits, employing four 
separate trainers whose services cost him approximately $10,000 an- 
nually. He is a member of four associations concerned with the breeding, 
training, or exhibiting of horses and holds the offices of senior Vice- 
President in the Tennessee Walking Horse Breeders Association and 
Publicity Director for the Midwest Trainers Association. 

2. LeRoy Franks, at all times material, was the owner of a horse 
known as Gunsmoke’s Cannonade, exhibited and shown in Class 16 as 
Entry No. 251 at the Midwest Walking Horse Trainers Association 
Horse Show held on September 28, 1979. 

3. The horse, Gunsmoke’s Cannonade, was exhibited by a professional 
horse trainer, George Blades, who had acted as the horse’s trainer for 
five years prior to the show. LeRoy Franks attended the show and ob- 
served the horse perform but had not seen the horse for three days prior 
to the horse show. Blades received hardly any instructions from Franks 
as to the training methods to be used in respect to this or any of the 
other horses that Franks had placed in training with him. Blades testi- 
fied that he had complete control of the horse’s training and both he and 
Franks understood that Franks: 


“does not want anything on his horses, referring to soring, 
and we just pretty well left it at that agreement. That is 
just the way he feels, and that is the way I feel, it works 
out real good.” (Tr. 6, lines 1-4) 


4. There is no evidence that LeRoy Franks had knowledge of the con- 
dition of the horse when it was exhibited on September 28, 1979. 

5. When Gunsmoke’s Cannonade entered the show ring on September 
28, 1979, it was observed by a spotter employed by the United States De- 
partment of Agriculture. In the opinion of this spotter, the horse ap- 
peared to move in the manner of a “sore” horse and, upon completion of 
the event, it was held for inspection and examination by trained veteri- 
narians assigned to the show by the United States Department of Agri- 
culture. 

6. Gunsmoke’s Cannonade was physically examined by Dr. Keith C. 
Sherman and by Dr. James R. Waddell shortly after the show on Sep- 
tember 28, 1979, and was found to manifest abnormal sensitivity in the 
pastern areas of both its forelimbs. On the basis of their physical exami- 
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nations of the horse, which included palpation of its forelegs through 
digital pressure, the veterinarians were able to rule out the sensitivity 
being the result of the horse having a temperamental and excitable na- 
ture, or its contracted heels, or being due to injuries to certain tendons 
which were partially wrapped with ace bandages. To rule out the latter 
contention, Dr. Sherman palpated those tendons and responses indica- 
tive of sensitivity were not elicited. But when certain areas of each pas- 
tern, well below and completely unrelated to the wrapped tendons, were 
palpated with moderate digital pressure by both Dr. Sherman and by Dr. 
Waddell, responses indicative of pain were produced. The veterinarians 
testified, and it is found, that it was unnecessary to remove the ace band- 
ages and conduct more extensive palpations of the tendons. In the opin- 
ion of both of them, each of whom proved himself to be a credible and re- 
liable expert in the field of veterinary medicine, the bilateral sensitivity 
they observed was due to the horse being “sore” and no other cause. 


PERTINENT STATUTORY PROVISIONS 


15 U.S.C. § 1821 (3) 
The term “sore” when used to describe a horse means that — 


(A) an irritating or blistering agent has been applied, internal- 
ly or externally, by a person to any limb of a horse, 


(B) any burn, cut, or laceration has been inflicted by a person 
on any limb of a horse, 


(C) any tack, nail, screw, or chemical agent has been injected 
by a person into or used by a person on any limb of a horse, 
or, 


(D) any other substance or device has been used by a person on 
any limb of a horse or a person has engaged in a practice in- 
volving a horse, 


and, as a result of such application, infliction, injection, use, or practice, 
such horse suffers, or can reasonably be expected to suffer, physical pain 
or distress, inflammation, or lameness when walking, trotting, or other- 
wise moving, except that such term does not include such an application, 
infliction, injection, use, or practice in connection with the therapeutic 
treatment of a horse by or under the supervision of a person licensed to 
practice veterinary medicine in the State in which such treatment was 
given. 

15U.S.C.§ 1822 

The Congress finds and declares that — 


(1) the soring of horses is cruel and inhumane; 
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(2) horses shown or exhibited which are sore, where such sore- 
ness improves the performance of such horse, compete un- 


(3) 


(4) 


(5) 


fairly with horses which are not sore; 


the movement, showing, exhibition, or sale of sore horses 
in intrastate commerce adversely affects and burdens in- 


terstate and foreign commerce; 


all horses which are subject to regulation under this chap- 
ter are either in interstate or foreign commerce or substan- 


tially affect such commerce; and 


regulation under this chapter by the Secretary is appropri- 
ate to prevent and eliminate burdens upon commerce and 


to effectively regulate commerce. 


15U.S.C.§ 1824 (2) 
The following conduct is prohibited: 


ee EN EN & BR 


(2) The (A) showing or exhibiting, in any horse show or horse exhi- 
bition, of any horse which is sore, (B) entering for the purpose of 
showing or exhibiting in any horse show or horse exhibition, any 
horse which is sore, (C) selling, auctioning, or offering for sale, in 


any horse sale or auction, any horse which is sore, and (D) allowing 
any activity described in clause (A), (B), or (C) respecting a horse 
which is sore by the owner of such horse. 


15 U.S.C. § 1825 (b) (1), (c), (d) (5) 


(b) (1) 


xkwewekwekk tk 
zkxkekekkk x 


Any person who violates section 1824 of this title shall 
be liable to the United States for a civil penalty of not 
more than $2,000 for each violation. No penalty shall be 
assessed unless such person is given notice and opportu- 
nity for a hearing before the Secretary with respect to 
such violation. The amount of such civil penalty shall be 
assessed by the Secretary by written order. In determin- 
ing the amount of such penalty, the Secretary shall take 
into account all factors relevant to such determination, 
including the nature, circumstances, extent, and gravity 
of the prohibited conduct and, with respect to the person 
found to have engaged in such conduct, the degree of 
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culpability, any history of prior offenses, ability to pay, 
effect on ability to continue to do business, and such 
other matters as justice may require. 


KKK KR Ri KX 


In addition to any fine, imprisonment, or civil penalty 
authorized under this section, any person who was con- 
victed under subsection (a) or who paid a civil penalty as- 
sessed under subsection (b) or is subject to a final order 
under such subsection assessing a civil penalty for any 
violation of any provision of this Act or any regulation 
issued under this Act may be disqualified by order of the 
Secretary, after notice and an opportunity for a hearing 
before the Secretary, from showing or exhibiting any 
horse, judging or managing any horse show, horse exhi- 
bition, or horse sale or auction for a period of not less 
than one year for the first violation and not less than 5 
years for any subsequent violation. 


K KR KK KR 


(d)(5)_—siIn any civil or criminal action to enforce this chapter or 
any regulation under this chapter a horse shall be pre- 
sumed to be a horse which is sore if it manifests abnor- 
mal sensitivity or inflammation in both of its forelimbs 
or both of its hindlimbs. 


CONCLUSIONS 


1. The Secretary of Agriculture has jurisdiction over this proceeding. 

2. The horse, Gunsmoke’s Cannonade, was sore when showed and ex- 
hibited at the Midwest Walking Horse Trainers Association Horse Show 
on September 28, 1979. 

3. LeRoy Franks, as owner of the horse Gunsmoke’s Cannonade which 
was sore, allowed its showing and exhibiting in the Midwest Walking 
Horse Trainers Association Horse Show on September 28, 1979, in viola- 
tion of the Horse Protection Act. 

4. LeRoy Franks should be assessed a civil penalty of $2,000 and 
should be disqualified from showing or exhibiting any horse, judging or 
managing any horse show, horse exhibition, or horse sale or auction for a 
period of five years. 

The Horse Protection Act, as restructured on July 13, 1976, by Public 
Law 94-360, confers jurisdiction on the Secretary of Agriculture over 
all horses shown or exhibited at any horse show. See 1976 U.S. Code 
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Cong. & Ad. News 1696, and 15 U.S.C.A.§ 1822. This proceeding’s nec- 
essary jurisdictional element is therefore established by the uncontested 
evidence that Franks’ horse was shown and exhibited at the Midwest 
Walking Horse Trainers Association Horse Show on September 28, 
1979. 

In concluding that Gunsmoke’s Cannonade was sore, the consent deci- 
sion entered into by the trainer has been disregarded since, as respond- 
ent contends, the desire to avoid the costs of litigation can lead those in- 
nocent of culpable conduct to enter such agreements. 

The principal basis for concluding that Gunsmoke’s Cannonade was 
sore is the testimony of the two United States Department of Agricul- 
ture veterinarians who examined the horse. Their findings of sensitivity 
in both forelegs make requisite the statutory presumption that the horse 
was sore (15 U.S.C. § 1825 (d) (5)). 

No evidence with probative value was offered in rebuttal of this pre- 
sumption. Respondent Franks contended that the horse’s tempera- 
mental nature, its contracted heels, or tendonitis were the cause of its 
observed sensitivity, but those contentions were uncorroborated and ful- 
ly rebutted. 

Dr. Keith C. Sherman and Dr. James R. Waddell, fully qualified Doc- 
tors of Veterinary Medicine, both ruled out all three of these contentions 
as causes of the horse’s observed distress. Dr. Sherman ruled out tendon- 
itis after he palpated the horse’s tendons that were observed to be par- 
tially wrapped with ace bandages. Both veterinarians found specific 
areas of the horse’s front pasterns, below and beyond the furthest reach 
of the wrapped tendons which ended at the fetlock joint, where marked 
sensitivity was found to exist upon moderate palpation. Those painful 
pastern areas had well-developed, hairless granulomas (depicted by 
photographs in evidence as Cx. 7-10), of the sort that result from repeat- 
ed, abusive training methods to improve a horse’s gait. It has therefore 
been concluded that the horse was sore within the meaning of the Act. 

Respondent has argued here, as did the owner in Dude Crowder, et al., 
40 Agric. Dec. 33, 41 (Feb. 24, 1981), that the trainer had sole responsi- 
bility and control of the horse which relieves him as owner from respon- 
sibility under the Horse Protection Act. Not so. It has consistently been 
held that the owner is fully responsible for his trainer’s conduct and the 
penalties to be assessed against him should not be diminished because he 
had no control of the trainer’s activities. See Dude Crowder, supra, and 
the citations there collected. 

In the instant case, the respondent owner is a prominent and knowl- 
edgeable Tennessee Walking Horse breeder, who must be held fully ac- 
countable for the conduct of the trainers he employs. Certainly, if the 
provisions of the Act calling for disqualification for not less than one 
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year for a first violation are to be meaningful, they must necessarily be 
made applicable to an active and knowledgeable horse breeder such as 
LeRoy Franks. 

In determining the amount of the civil penalty to be assessed, each of 
the factors relevant to this determination specified in 18 U.S.C. 
§ 1825 (b) (1) has been taken into account. Upon doing so, a civil penalty 
of $2,000, the maximum penalty for a single violation, has been assessed 
in light of LeRoy Franks’ position as a prominent and knowledgeable 
horseman whose opportunities for income as a breeder are unfairly en- 
hanced when the show performances of his horses are unfairly improved 
through soring practices. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondent argues in his appeal brief, pages 3, 7, that Dr. Keith C. 
Sherman, one of the Department’s veterinarians, concluded in his affi- 
davit that respondent’s “horse was either ‘extremely nervous or in 
pain.’ ” However, respondent quotes Dr. Sherman’s affidavit (Comp. Ex. 
12) out of context. In the language relied on by respondent, Dr. Sherman 
is referring solely to the physical appearance of the horse. In this re- 
spect, Dr. Sherman states (Comp. Ex. 12): 


The animal was perspiring heavily and appeared to be ex- 
tremely nervous or in pain as it had great difficulty in 
standing still and moved around continuously when I ap- 
proached to inspect the feet. 


Elsewhere in his affidavit, Dr. Sherman states (Comp. Ex. 
12): 


I... found the horse to be sensitive to pain on digital 
pressure on both front feet. ...[OJn digital palpation of 
the feet, I found sensitivity and evidence of pain above the 
coronary band on the anterior-lateral surface of both front 
feet. I also found sensitivity on the posterior or flexor sur- 
face of the pasterns on both front feet on both sides of the 
midline above the bulbs of the heels. [T]he horse was very 
reluctant to stand for much digital palpation. .. . [TJhere 
was also definite signs of pain, by tensing of the muscles of 
the neck and shoulder when painful areas were palpated. 


There is no basis for the argument that Dr. Sherman was undecided as 
to whether the horse was nervous or in pain. Dr. Sherman clearly found 
the evidence of pain typical in all Horse Protection Act cases where sor- 
ing has been found. 
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Respondent relies on testimony that the horse “had a history of ten- 
donitis prior to the show on September 28, 1979” (Appeal Brief 2), but 
there is “no problem differentiating from pain caused by tendonitis or 
pain caused by soring in the pastern area” (Tr. 128; also see Tr. 125, 
139). 

Respondent “suggests that in accordance with the holding in Preach 
Fleming, 40 A.D. 229, decided February 17, 1981, the testimony offered 
by Complainant with regard to Gunsmoke’s Cannonade’s soreness on 
September 28, 1979 must be discounted” (Appeal Brief 7). But the 
Preach Fleming case is merely a Horse Protection Act case where a dif- 
ferent administrative law judge accepted testimony by the respondent 
rather than the Department, based in part on the demeanor of the wit- 
nesses. The case is of no relevance here since Judge Palmer, who saw and 
heard the witnesses testify in this case, concluded that respondent’s evi- 
dence had no “probative value” and was “fully rebutted” (Initial Decision 
9). 

In addition, the Preach Fleming case relates to violations occurring be- 
fore significant amendments to the Act in 1976, and to the regulations 
(see In re Davis, 35 Agric. Dec. 538, 539-40 (1976) ). 

Respondent further contends that he is not liable as the owner of the 
horse for the acts of his agent, who was not subject to control over the 
details of his physical conduct, and that the agent was operating beyond 
the limits of his authority and must bear all responsibilities for his ac- 
tions (Appeal Brief 8-9). However, under the Horse Protection Act 
Amendments of 1976, the following conduct is prohibited (15 U.S.C. 
§ 1824 (2) (emphasis added): 


(2) The (A) showing or exhibiting, in any horse show or 
horse exhibition, of any horse which is sore, (B) entering 
for the purpose of showing or exhibiting in any horse show 
or horse exhibition, any horse which is sore, (C), selling, 
auctioning, or offering for sale, in any horse sale or auc- 
tion, any horse which is sore, and (D) allowing any activity 
described in clause (A), (B), or (C) respecting a horse which 
is sore by the owner of such horse. 


There is no requirement that the owner know, or have reason to be- 
lieve, that the horse is sore. The preceding subsection of the same sec- 
tion, 15 U.S.C. § 1824 (1), makes it unlawful for a common or contract 
carrier to transport a horse in certain circumstances only if the “carrier 
or employee has reason to believe that such horse is sore.” In addition, 
the section of the Horse Protection Act following the section at issue 
here uses the word “knowingly” 10 times (15 U.S.C. § 1825). The inclu- 
sion of the “reason to believe” and “knowingly” language in some subsec- 
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tions of the Horse Protection Act while omitting it in the subsection in- 
volved here shows clearly that Congress intends that an owner of a horse 
who allows prohibited conduct is responsible irrespective of whether he 
knows, or has reason to believe, that the horse is sore. See Lang v. Com- 
missioner, 289 U.S. 109, 111-12 (1933); United States v. Atchison, 
T. &S. F. Ry. Co., 220 U.S. 37, 44 (1911); Corn Products Refining Co. v. 
Benson, 232 F.2d 554, 562 (2d Cir. 1956); Hamilton v. N.L.R.B., 160 
F.2d 465, 470 (6th Cir.), cert. denied, 332 U.S. 762 (1947). 

Even before the Horse Protection Act Amendments of 1976, it was 
held that the owner of a horse is responsible for soring violations. For ex- 
ample, it was held in In re Whaley, 35 Agric. Dec. 1519, 1526 (1976): 


Assuming, however, for the sake of argument, that the 
pre-hearing stipulation were abrogated, I would hold that 
an owner of a horse is responsible for a violation of the 
Horse Protection Act even if he hired an independent con- 
tractor ‘‘ to train and exhibit the horse, with the owner 
having no contractual right to control the trainer’s activi- 
ties. Cf. United States v. Parfait Powder Puff Co., 163 
F.2d 1008, 1009-1010 (C.A. 7), certiorari denied, 332 U.S. 
851. The prestige, money * and recognition that come 
from a winning horse accrue mainly to the owner of the 
horse. If an owner can reap the benefits of winning with a 
sored horse and insulate himself from any liability arising 
therefrom, he can directly or indirectly put great pressure 
on the trainer of the horse to win at all costs. Such pres- 
sures might cause trainers to sore horses which could not 
be trained to win by other means, either because the train- 
ers do not possess the requisite ability to successfully train 
the horses or because the horses are not good Tennessee 
Walking Horses to begin with. Soring horses is not only 
cruel to the animals and unfair to competitors, but “may 
seriously harm the breed itself,” through the use of poor 
horses (which performed well because of soring) as studs. 
H. Rep. No. 91-1597, 91st Cong., 2d Sess., pp. 2-3. See, 
also, H. Rep. No. 94-1174, 94th Cong., 2d Sess., p. 4. In or- 
der to achieve the Congressional purpose in enacting this 
remedial statute, it should be liberally construed (see the 
cases cited in In re American Fruit Purveyors,Inc., 30 Agr 
Dec 1542, 1593 (1971) ). Specifically, the Act should be 
construed in violation of the Act subject to the penalties of 
the Act.’® 
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14. The “term ‘independent contractor’ is used to indicate all persons 
for whose conduct * * * the employer is not responsible except in the 
performance of nondelegable duties” (emphasis supplied; Restatement of 
the Law, Second, Agency 2d (1958), Comment b to Section (2), p. 14). 
Where a horse owner hires an independent contractor to train and exhibit 
his horse, the duty of the owner under the Horse Protection Act not to ex- 
hibit a sored horse should be regarded as nondelegable, in order to achieve 
the remedial purposes of the Act. 


15. Great monetary reward can result from the increased value of a 
winning horse for sale or breeding purposes. See Hearing before the Sen- 
ate Subcommittee on Energy, Natural Resources,and the Environment of 
the Committee on Commerce, 91st Cong., Ist Sess., on S. 2543 (Serial 
91-27), p. 36; H. Rep. No. 91-1597, 91st Cong., 2d Sess., p. 3; H. Rep. 
No. 94-1174, 94th Cong., 2d Sess., p. 4. See, also, Tr. 10, 183, 214-217. 


16. Section 11.1 (s) of the regulations (9 CFR 11.1 (s) ) defines the term 
“exhibitor” as “the owner or other person who enters a horse in any horse 
show or exhibition.” Hence either one, or both, may be the subject of a dis- 
ciplinary proceeding. It has been the contemporaneous and settled admin- 
istrative construction of the Act to proceed against the owners in circum- 
stances such as are involved here. The “contemporaneous construction of 
a statute by the officer charged with its enforcement is entitled to great 
weight.” United States v.Zucca, 351 U.S. 91, 96. 


The Whaley case, just quoted, was followed in Jn re Purvis, 38 Agric. 
Dec. 1271, 1278-79 (1979) (involving a 1974 violation). 

With respect to violations occurring after the Horse Protection Act 
Amendments of 1976, the owner has also been held responsible for sor- 
ing violations irrespective of whether he had knowledge of the violations 
or reason to believe that his horse was sore. In re Crowder, 40 Agric. 
Dec. 33, 41 (1981); In re Livolsi, 39 Agric. Dec. 1396, 1405 (1980); In re 
Seal, 39 Agric. Dec. 370, 371 (1980). 

Accordingly, respondent LeRoy Franks, as owner of a horse which was 
exhibited while sore, is responsible for the violation. 

The legislative history of the Horse Protection Act Amendments of 
1976 reveals the serious nature of soring horses and its destructive ef- 
fect as follows (H. Rep. No. 94-1174, 94th Cong. 2d Sess. 4-5 (1976), re- 
printed in [1976] 3 U.S. Code Cong. & Ad. News 1696, 1698-99): 


NEED FOR LEGISLATION 


The inhumanity of the practice of “soring” horses and its 
destructive effect upon the horse industry led Congress to 
pass the Horse Protection Act of 1970 (Public Law 
91-540, December 9, 1970). The 1970 law was intended to 
end the unnecessary, cruel and inhumane practice of sor- 
ing horses by making unlawful the exhibiting and showing 
of sored horses and imposing significant penalties for vio- 
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lations of the Act. It was intended to prohibit the showing 
of sored horses and thereby destroy the incentive of own- 
ers and trainers to painfully mistreat their horses. 


The practice of soring involved the alteration of the gait 
of a horse by the infliction of pain through the use of de- 
vices, substances, and other quick and artificial methods 
instead of through careful breeding and patient training. 
A horse may be made sore by applying a blistering agent, 
such as oil of mustard, to the pastern area of a horse’s limb, 
or by using various action or training devices such as heavy 
chains or “knocker boots” on the horse’s limbs. When a 
horse’s front limbs are deliberately made sore, the intense 
pain suffered by the animal when the forefeet touch the 
ground causes the animal to quickly lift its feet and thrust 
them forward. Also, the horse reaches further with its 
hindfeet in an effort to take weight off its front feet, there- 
by lessening the pain. The soring of a horse can produce 
the high-stepping gait of the well-known Tennessee Walk- 
ing Horse as well as other popular gaited horse breeds. 
Since passage of the 1970 act, the bleeding horse has al- 
most disappeared but soring continues almost unabated. 
Devious soring methods have been developed that cleverly 
mask visible evidence of soring. In addition the sore area 
may not necessarily be visible to the naked eye. 


The practice of soring is not only cruel and inhumane. 
The practice also results in unfair competition and can ulti- 
mately damage the intregrity of the breed. A mediocre 
horse whose high-stepping gait is achieved artificially by 
soring suffers from pain and inflammation of its limbs and 
competes unfairly with a properly and patiently trained 
sound horse with championship natural ability. Horses 
that attain championship status are exceptionally valuable 
as breeding stock, particularly if the champion is a stal- 
lion. Consequently, if champions continue to be created by 
soring, the breed’s natural gait abilities cannot be pre- 
served. If the widespread soring of horses is allowed to con- 
tinue, properly bred and trained “champion” horses would 
probably diminish significantly in value since it is difficult 
for them to compete on an equal basis with sored horses. 


Testimony given before the Subcommittee on Health 
and the Environment demonstrated conclusively that 
despite the enactment of the Horse Protection Act of 1970, 
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the practice of soring has continued on a widespread basis. 
Several witnesses testified that the intended effect of the 
law was vitiated by a combination of factors, including 
statutory limitations on enforcement authority, lax en- 
forcement methods, and limited resources available to the 
Department of Agriculture to carry out the law. 


In view of the serious nature of the violation in this case, and the con- 
tinued widespread soring of horses, a severe sanction should be imposed 
here. 

It is the policy of this Department to impose severe sanctions for seri- 
ous violations of any of the regulatory programs administered by the De- 
partment to serve as an effective deterrent not only to respondents but 
to other potential violators. This policy has been followed in all of the 
Department’s disciplinary proceedings in recent years. The basis for that 
policy is set forth at great length in numerous decisions. E.g., In re 
Worsley, 33 Agric. Dec. 1547, 1556-71 (1974), set forth in the Appendix 
to this Decision.” 

In this case the disqualification provisions of the Act should be ap- 
plied. The disqualification provisions were added in 1976 because “dis- 
qualification provides a strong deterrent to subsequent offenses by indi- 
viduals who have the economic means to pay civil penalties as a cost of 
doing business” (H. Rep. No. 94-1174, 94th Cong. 2d Sess. 11 (1976), re- 
printed in [1976] 3 U.S. Code Cong. & Ad. News 1696, 1706). 

Under the Act, the minimum disqualification permitted for a second 
violation is five years (15 U.S.C. § 1825 (c) ). Since there is no evidence 
that respondent had knowledge that his horse was sore when it was ex- 
hibited, the minimum five year disqualification should be imposed, and 
it should run concurrently with the one year disqualification imposed in 
HPA Docket No. 154. 


2. Severe sanctions issued pursuant to this policy were sustained in Jn re Livestock 
Marketers, Inc., 35 Agric. Dec. 1552, 1561 (1976), affd per curiam, 558 F.2d 748 (5th Cir. 
1977), cert. denied, 435 U.S. 968 (1978); In re Catanzaro, 35 Agric. Dec. 26, 31-32 (1976), 
affd mem., No. 76-1613 (9th Cir. Mar. 9, 1977), printed in 36 Agric. Dec. 467; In re 
M. & H. Produce Co., 34 Agric. Dec. 700, 750, 762 (1975), aff'd mem., 549 F.2d 830 (D.C. 
Cir.), cert. denied, 434 U.S. 920 (1977); In re Maine Potato Growers, Inc., 34 Agric. Dec. 
773, 796, 801 (1975), aff'd, 540 F.2d 518 (1st Cir. 1976); In re Southwest Produce, Inc., 34 
Agric. Dec. 160, 171, 178, aff'd per curiam, 524 F.2d 977 (5th Cir. 1975); In re J. Acevedo 
& Sons, 34 Agric. Dec. 120, 133, 145-60, aff'd per curiam, 524 F.2d 977 (5th Cir. 1975); In 
re Marvin Tragash Co., 33 Agric. Dec. 1884, 1913-14 (1974), aff'd, 524 F.2d 1255 (5th Cir. 
1975); In re Trenton Livestock, Inc., 33 Agric. Dec. 499, 515, 539-50 (1974), affd mem., 
510 F.2d 966 (4th Cir. 1975); In re Miller, 33 Agric. Dec. 53, 64-80, aff'd per curiam, 498 
F.2d 1088, 1089 (5th Cir. 1974). 
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ORDER 


It is hereby ordered that respondent LeRoy Franks be assessed a civil 
penalty of $2,000 which he shall pay to the Treasurer of the United 
States by certified check or money order and which shall be forwarded to 
Aaron B. Kahn, Office of the General Counsel, South Building, United 
States Department of Agriculture, Washington, D.C. 20250, within 
thirty (30) days from the date this order becomes final and effective. 

In addition, respondent LeRoy Franks is disqualified from showing or 
exhibiting any horse, judging or managing any horse show, horse exhibi- 
tion, or horse sale or auction for a period of five years from the date this 
order becomes final and effective. 

The five-year disqualification that is being ordered herein shall run 
concurrently, and shall not be consecutive, to the one year disqualifica- 
tion that is being ordered in HPA Docket No. 154. 

This order shall become final and effective forty days after service on 
the respondent. 


APPENDIX 


Excerpt from In re Braxton McLinden Worsley, 33 Agriculture Deci- 
sions 1547, 1556-1571 (1974): [Excerpt omitted—Ed.]. 


(No. 21,051) 


In re THOMAS BURTON, JR., and LEROY FRANKS. HPA Docket No. 
154. Decided November 25, 1981. 


Sored horse, showing and exhibition of —Civil penalty—Disqualification 


Where respondent LeRoy Franks allowed the showing and exhibition of a sored horse, re- 
spondent LeRoy Franks is assessed a civil penalty of $2,000.00, and is disqualified 
from showing or exhibiting any horse, or from judging or managing any horse show, 
exhibition, sale or auction for a period of one year. 


Victor W. Palmer, Administrative Law Judge. 
Aaron Kahn, for complainant. 
Richard L. Franks, Springfield, Mo., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
AS TO LEROY FRANKS 


This is an administrative proceeding under the Horse Protection Act 
of 1970, as amended (15 U.S.C. § 1821 et seq.). The complaint charges 
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LeRoy Franks, as owner, with permitting the showing of a horse named 
“Magic’s Gunsmoke” on September 22, 1979, at the Illinois Walking 
Horse Celebration, Springfield, Illinois, while the horse was “sore,” in 
violation of § 5 (2) (D) of the Act (15 U.S.C. § 1824 (2) (D) ). 

After a hearing, Administrative Law Judge Victor W. Palmer filed an 
initial decision and order on June 22, 1981, in which he assessed a 
$2,000 civil penalty against respondent, and disqualified him from 
showing or exhibiting any horse and from judging or managing any 
horse show, exhibition, sale or auction for a period of one year, to run 
concurrently with the one year disqualification ordered in H.P.A. Docket 
No. 173, filed the same day. 

Respondent appealed to the Judicial Officer, to whom final adminis- 
trative authority has been delegated to decide the Department’s cases 
subject to 5 U.S.C. §§ 556 and 557(7C.F.R.§ 2.35).* 

Upon a careful consideration of the entire record in this case, the ini- 
tial decision and order is adopted as the final decision and order herein, 
except that the reference to the one year disqualification in H.P.A. Dock- 
et No. 173 is changed to reflect the five year disqualification ordered in 
that case this day, and the effective date has been changed in view of the 
appeal. The principal issue involved in this case is also involved in 
H.P.A. Docket No. 173, and is discussed at greater length in that case. 


ADMINISTRATIVE LAW JUDGE’S DECISION 


Respondents Thomas Burton, Jr., a professional horse trainer, and 
LeRoy Franks, a professional horse breeder and owner of Tennessee 
Walking Horses, have been charged with violations of the Horse Protec- 
tion Act (15 U.S.C. §§ 1821-1831). 

The charges against Thomas Burton, Jr., were resolved by a consent 
decision issued on January 30, 1981, which imposed a civil penalty of 
$1,000.00. 

LeRoy Franks denied the complainant’s charges that, as an owner, he 
entered, exhibited and allowed the entry or exhibition of a horse which 
was sore in the Illinois Walking Horse Celebration held on September 
22, 1979. An oral hearing on the merits of these charges was held before 
me in Springfield, Missouri, on May 19-20, 1981. 


* The office of Judicial Officer is a career position established pursuant to the Act of 
April 4, 1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. 
Reg. 3219 (1953), reprinted in 5 U.S.C. app., at 764 (1976). The present Judicial Officer 
was appointed in January 1971, having been involved with the Department’s regulatory 
programs since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation relat- 
ing to appeals from the decisions of the prior Judicial Officer; and 8 years as administrator 
of the Packers and Stockyards Act regulatory program). 
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Testimony was also taken at the May 19-20 hearing on the merits of 
other charges against LeRoy Franks arising out of his ownership of an- 
other horse exhibited at a subsequent horse show on September 28, 
1979, which is the subject of a separate decision and order issued in HPA 
Docket No. 173. 

Briefing by the parties was completed on June 9, 1981. Upon consider- 
ation of those briefs and the substantial evidence of record, the follow- 
ing findings, conclusions, and order are being entered. Under the terms 
of the order, LeRoy Franks shall be assessed a monetary penalty of 
$2,000 and disqualified for one year from showing or exhibiting any 
horse, judging or managing any horse show, exhibition, sale or auction. 


FINDINGS 


1. LeRoy Franks is an individual whose address is 2206 West Olive 
Street, Springfield, Missouri 65802. He is 65 years of age, retired from 
every occupation other than that of breeder and exhibitor of Tennessee 
Walking Horses. He has been so engaged for the past 16 years. He owns 
approximately 60 horses, four of which he now exhibits, employing four 
separate trainers whose services cost him approximately $10,000 annu- 
ally. He is a member of four associations concerned with the breeding, 
training, or exhibiting of horses and holds the offices of senior Vice- 
President in the Tennessee Walking Horse Breeders Association and 
Publicity Director for the Midwest Trainers Association. 

2. LeRoy Franks, at all times material, was the owner of a horse 
known as Magic’s Gunsmoke, exhibited and shown in Class 32 as Entry 
No. 128 at the Illinois Walking Horse Celebration held on September 22, 
1979. 

3. The horse, Magic’s Gunsmoke, was exhibited and shown by a pro- 
fessional horse trainer, Thomas Burton, Jr., who had by then, trained 
the horse for three years. Two weeks before the Illinois Walking Horse 
Celebration, Burton told Franks that he would attend the show and ex- 
hibit Magic’s Gunsmoke. During that conversation, Franks did not offer 
Burton any specific directions or advice respecting the training of the 
horse or the way it was to be exhibited, telling Burton only that he 
should be careful. Burton never received advice or directions from 
Franks about the practices he was to employ to train this or any of the 
other horses Franks had placed with him. Burton testified he understood 
Franks wanted him to take care of the horses and not cause any problem, 
and that he was not being asked to show the horses in a sored condition 
(Tr. 17-19). 

4. LeRoy Franks was not present at the Illinois Walking Horse Cele- 
bration on September 22, 1979, and had no knowledge of the condition 
of the horse when it was exhibited. The conversation Franks had with 
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Burton two weeks before the horse show was the last communication be- 
tween them prior to the show. 

5. When Magic’s Gunsmoke entered the show ring on September 22, 
1979, it was observed by a trained veterinary officer, employed by the 
United States Department of Agriculture. In the opinion of this veter- 
inarian, the horse appeared to move in the manner of a “sore” horse. 
(Testimony of Dr. Questel; Cx. 7). 

6. Upon leaving the show ring on September 22, 1979, Magic’s Gun- 
smoke was observed by Dr. Crichfield, another veterinarian assigned to 
the horse show by the United States Department of Agriculture, who 
has testified that the horse exhibited considerable physical pain and dis- 
tress when walking or otherwise moving. (Testimony of Dr. L. S. Crich- 
field, at pages 73-75 of the transcript, and his affidavit (Cx. 8) ). 

7. Magic’s Gunsmoke was physically examined by Dr. Crichfield and 
by Dr. Clawson shortly after the show on September 22, 1979, and was 
found to manifest abnormal sensitivity and inflammation in the pastern 
area of both of its forelimbs. On the basis of their physical examinations 
of the horse, which included palpation of the forelegs through digital 
pressure, each veterinarian concluded that the horse was “sore.” Addi- 
tionally, Dr. Clawson examined the horse with a heat detection device 
known as Thermovision.' The thermograms taken of both of Magic’s 
Gunsmoke’s forelegs showed irregular and abnormal thermal patterns 
indicative of bilateral inflammation, which caused Dr. Clawson to con- 
clude that the horse was sore, and that the inflammation was caused by 
the use of mechanical training devices such as chains wrapped around 
the forelegs. 

8. The trainer admitted that he subjected Magic’s Gunsmoke to a pre- 
show workout during which three chains, with a cumulative weight of at 


1. Thermovision is a heat detection device which picks up infra-red radiation emitted by 
objects. It then translates it electrically into two different screens, a black and white and a 
color monitor. The color monitor has ten isotherms which appear as colored squares at the 
bottom of the screen. Each of them represents a difference of one degree centigrade, and 
are used to compare temperatures in various portions of the horse’s feet so that inflamed 
areas will be depicted. In front of the color monitor is a Polaroid oscilloscope camera which 
will take a picture (thermogram) of the image represented on the color screen. Thermo- 
vision measures the relative temperature of a horse’s forelegs. It does so by using the coro- 
nary band as a reference point, since studies have indicated that it is the warmest area of 
the animal’s body, richly supplied with blood and nerves and similar to the fingernail of the 
human. In a normal horse the surrounding temperature should decrease from 3 to 5 de- 
grees centigrade. The coronary band is the focal point in measuring the anterior part of the 
foot, while the sulcus or pocket is the reference point of the posterior part of the foot. The 
sulcus has been found to be the warmest spot in the back of the horse’s pastern, and in a 
normal horse the surrounding areas should concentrically decrease in temperature from 1 
to 5 degrees. Irregularities of the temperatures surrounding the coronary band or sulcus 
indicate inflammation. 
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least 22 ounces, were attached to each of the horse’s forelegs. He further 


admitted that he regularly used such action devices on the horse during 
the three years it was in his training. 


PERTINENT STATUTORY PROVISIONS 


15U.S.C.§ 1821 (3) 
The term “sore” when used to describe a horse means that — 


(A) anirritating or blistering agent has been applied, inter- 
nally or externally, by a person to any limb of a horse, 


(B) any burn, cut, or laceration has been inflicted by a per- 
son on any limb of a horse, 


(C) any tack, nail, screw, or chemical agent has been in- 
jected by a person into or used by a person on any limb 
of a horse, or, 


(D) any other substance or device has been used by a per- 
son on any limb of a horse or a person has engaged in a 
practice involving a horse, 


and, as a result of such application, infliction, injection, use, or practice, 
such horse suffers, or can reasonably be expected to suffer, physical pain 


or distress, inflammation, or lameness when walking, trotting, or other- 
wise moving, except that such term does not include such an application, 
infliction, injection, use, or practice in connection with the therapeutic 
treatment of a horse by or under the supervision of a person licensed to 
practice veterinary medicine in the State in which such treatment was 
given. 


15 U.S.C. § 1822 
The Congress finds and declares that — 


(1) the soring of horses is cruel and inhumane; 


(2) horses shown or exhibited which are sore, where such 
soreness improves the performance of such horse, com- 
pete unfairly with horses which are not sore; 


(3) the movement, showing, exhibition, or sale of sore 
horses in intrastate commerce adversely affects and 
burdens interstate and foreign commerce; 


all horses which are subject to regulation under this 
chapter are either in interstate or foreign commerce or 
substantially affect such commerce; and 
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(5) regulation under this chapter by the Secretary is ap- 
propriate to prevent and eliminate burdens upon com- 
merce and to effectively regulate commerce. 


15 U.S.C. § 1824 (2) 


The following conduct is prohibited: 
xkwewekkK x 


(2) The (A) showing or exhibiting, in any horse show or horse ex- 
hibition, of any horse which is sore, (B) entering for the purpose of 
showing or exhibiting in any horse show or horse exhibition, any 
horse which is sore, (C) selling, auctioning, or offering for sale, in 
any horse sale or auction, any horse which is sore, and (D) allowing 
any activity described in clause (A), (B), or (C) respecting a horse 
which is sore by the owner of such horse. 


15 U.S.C. § 1825 (b) (1), (c), (@) (5) 
kkk we KK 
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(b) (1) Any person who violates section 1824 of this title shall 
be liable to the United States for a civil penalty of not 
more than $2,000 for each violation. No penalty shall 
be assessed unless such person is given notice and op- 
portunity for a hearing before the Secretary with re- 
spect to such violation. The amount of such civil pen- 
alty shall be assessed by the Secretary by written 
order. In determining the amount of such penalty, the 
Secretary shall take into account all factors relevant to 
such determination, including the nature, circum- 
stances, extent, and gravity of the prohibited conduct 
and, with respect to the person found to have engaged 
in such conduct, the degree of culpability, any history 
of prior offenses, ability to pay, effect on ability to con- 
tinue to do business, and such other matters as justice 
may require. 


zx weewekek kk 


In addition to any fine, imprisonment, or civil penalty 
authorized under this section, any person who was con- 
victed under subsection (a) or who paid a civil penalty 
assessed under subsection (b) or is subject to a final 
order under such subsection assessing a civil penalty 
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for any violation of any provision of this Act or any 
regulation issued under this Act may be disqualified 
by order of the Secretary, after notice and an opportu- 
nity for a hearing before the Secretary, from showing 
or exhibiting any horse, judging or managing any 
horse show, horse exhibition, or horse sale or auction 
for a period of not less than one year for the first viola- 
tion and not less than 5 years for any subsequent viola- 
tion. 


zxnwekwekkk xk 


(d) (5) In any civil or criminal action to enforce this chapter 
or any regulation under this chapter a horse shall be 
presumed to be a horse which is sore if it manifests ab- 
normal sensitivity or inflammation in both of its fore- 
limbs or both of its hindlimbs. 


CONCLUSIONS 


1. The Secretary of Agriculture has jurisdiction over this proceeding. 

2. The horse, Magic’s Gunsmoke, was sore when showed and exhibited 
at the Illinois Walking Horse Celebration on September 22, 1979. 

3. LeRoy Franks, as owner of the horse Magic’s Gunsmoke which was 
sore, allowed its showing and exhibiting, in the Illinois Walking Horse 
Celebration on September 22, 1979, in violation of the Horse Protection 
Act. 

4. LeRoy Franks should be assessed a civil penalty of $2,000 and 
should be disqualified from showing or exhibiting any horse, judging or 
managing any horse show, horse exhibition, or horse sale or auction for a 
period of one year. 

The Horse Protection Act, as restructured on July 13, 1976, by Public 
Law 94-360, confers jurisdiction on the Secretary of Agriculture over 
all horses shown or exhibited at any horse show. See 1976 U.S. Code 
Cong. & Ad. News 1696, and 15 U.S.C.A. § 1822. This proceeding’s 
necessary jurisdictional element is therefore established by the uncon- 
tested evidence that Franks’ horse was shown and exhibited at the IIli- 
nois Walking Horse Celebration on September 22, 1979. 

In concluding that Magic’s Gunsmoke was sore, the consent decision 
entered into by the trainer has been disregarded since, as respondent 
contends, the desire to avoid the costs of litigation can lead those inno- 
cent of culpable conduct to enter such agreements. 

The principal basis for concluding that Magic’s Gunsmoke was sore is 
the testimony of the three United States Department of Agriculture 
veterinarians who observed and examined the horse. Dr. Crichfield was 
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able to specifically recall his observations and his examination of Magic’s 
Gunsmoke since, due to injuries the Doctor sustained earlier that year, 
this was the only show he attended in 1979 and this was the only horse 
he found to be sore. His observations of the horse’s pain and distress are 
particularly compelling. Buttressing Dr. Crichfield’s testimony is that of 
Dr. Clawson, who concluded the horse to be sore on the bases of both 
physical and thermographic examinations he conducted. Their findings 
of sensitivity and inflammation in both forelegs make requisite the 
statutory presumption that the horse was sore (15 U.S.C. 
§ 1825 (d) (5)). 

No evidence with probative value was offered in rebuttal of this pre- 
sumption. Respondent Franks was without personal knowledge of the 
horse’s condition at the time of the show. 

The trainer who had such knowledge gave testimony which corrobo- 
rated his affidavit of September 22, 1979, in which he had admitted 
using training techniques, not only on the day of the show but for the 
three years Magic’s Gunsmoke was in his care, which could well cause a 
horse to be sore. 

Respondent has argued here, as did the owner in Dude Crowder, et al., 
40 Agric. Dec. 33, 41 (Feb. 24, 1981), that the trainer had sole responsi- 
bility and control of the horse which relieves him as owner from respon- 
sibility under the Horse Protection Act. Not so. It has consistently been 
held that the owner is fully responsible for his trainer’s conduct and the 
penalties to be assessed against him should not be diminished because he 
had no control of the trainer’s activities. See Dude Crowder, supra, and 
the citations there collected. 

In the instant case, the respondent owner is a prominent and knowl- 
edgeable Tennessee Walking Horse breeder, who must be held fully ac- 
countable for the conduct of the trainers he employs. Certainly, if the 
provisions of the Act calling for disqualification for not less than one 
year for a first violation are to be meaningful, they must necessarily be 
made applicable to an active and knowledgeable horse breeder such as 
LeRoy Franks. 

In determining the amount of the civil penalty to be assessed, each of 
the factors relevant to this determination specified in 18 U.S.C. 
§ 1825 (b) (1) have been taken into account, and have resulted in the 
conclusion that a civil penalty of $2,000, the maximum penalty for a sin- 
gle violation, should be assessed in light of LeRoy Franks’ position as a 
prominent and knowledgeable horseman whose opportunities for income 
as a breeder were unfairly enhanced by the unfair improvement of his 
horse’s show performance through cruel and inhumane soring. 

Complainant had asked for a $4,000 penalty alleging that a second, 
and separate, violation was committed earlier that day, when the horse 
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was entered in the show. However, evidence that the horse was sore at 
the time it was entered has been found to be insufficient. 


ORDER 


It is hereby ordered that respondent LeRoy Franks be assessed a civil 
penalty of $2,000, which he shall pay to the Treasurer of the United 
States by certified check or money order and which shall be forwarded to 
Aaron B. Kahn, Office of the General Counsel, South Building, United 
States Department of Agriculture, Washington, D.C. 20250, within 
thirty (30) days from the date this order becomes finai and effective. 

In addition, respondent LeRoy Franks is disqualified from showing or 
exhibiting any horse, judging or managing any horse show, horse exhibi- 
tion, or horse sale or auction for a period of one year from the date this 
order becomes final and effective. 

The one year disqualification that is being ordered herein shall run 
concurrently, and shall not be consecutive, to the five year disqualifica- 
tion that is being ordered in HPA Docket No. 173. 

This order shall become final and effective 40 days after service on the 
respondent. 


MISCELLANEOUS ORDER ISSUED BY 
JOHN G. LIEBERT, ACTING JUDICIAL OFFICER 


STAY ORDER 
(No. 21,052) 


In re PREACH FLEMING. HPA Docket No. 152. Order issued Novem- 
ber 4,1981. Order issued October 6, 1981, stayed pending judicial 
review. 
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DISCIPLINARY DECISIONS 
(No. 21,053) 


In re JIM HEATH CATTLE CoO., INC., a corporation, and JIM HEATH, an 
individual. P&S Docket No. 5834. Decided April 21, 1981. 


Dealer—Insolvency—Failure to say when due—Insufficient funds checks— 
Suspension of registration—Default 


Respondents are ordered to cease and desist from engaging in business while insolvent; 
failing to pay when due the full purchase price of livestock; and issuing insufficient 
funds checks. Respondents are suspended as registrants for a period of 45 days and 
thereafter until no longer insolvent. 


Allan R. Kahan, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER UPON ADMISSION 
OF FACTS BY REASON OF DEFAULT 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after referred to as the Act, instituted by a Complaint filed by the Dep- 
uty Administrator, Packers and Stockyards, AMS, United States De- 
partment of Agriculture, charging that the respondents have wilfully 
violated the Act and regulations issued thereunder (9 CFR 201.1 et seq.). 

Copies of the Complaint and the Rules of Practice (7 CFR 1.130 et 
seq.) governing proceedings under the Act were served upon respond- 
ents personally. Respondents were informed in a letter of service that an 
answer should be filed pursuant to the Rules of Practice and that failure 
to answer would constitute an admission of all the material allegations 
contained in the Complaint. 

Respondents have failed to file an answer within the time prescribed 
in the Rules of Practice, and the material facts alleged in the Complaint, 
which are admitted by respondents’ failure to file an answer, are 
adopted and set forth herein as findings of fact. 

This Decision and Order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. (a) Jim Heath Cattle Co., Inc., hereinafter referred to as the corpo- 
rate respondent, is a corporation whose business mailing address is 
Route #1, East Prairie, Missouri 63845. 
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(b) The corporate respondent is, and at all times material herein 
was: 

(1) Engaged in the business of buying and selling livestock in com- 
merce for its own account; 

(2) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock for its own account; and 

(3) Operated, managed and controlled by Jim Heath, who was and 
is president and sole stockowner of the respondent, and who was and is 
responsible for the policies, practices and activities of the corporate re- 
spondent. 

(c) Jim Heath, hereinafter referred to as the individual respondent, 
is an individual whose mailing address is Route #1, East Prairie, Mis- 
souri 63845. 

(d) The individual respondent is, and at all times material herein 
was, president and primary stockowner of the corporate respondent, and 
did, at all times material herein, direct, manage, and control the policies, 
practices and activities of the corporate respondent. 

2. (a) As of June 16, 1980, the corporate respondent’s current liabil- 
ities exceeded its current assets. As of said date, the corporate respond- 
ent had current liabilities totalling approximately $525,279.87 and cur- 
rent assets totalling approximately $228,865.09, resulting in an excess 
of current liabilities over current assets of $296,414.78. 

(b) As of July 11, 1980, the corporate respondent’s current liabil- 
ities exceeded its current assets. As of said date, the corporate respond- 
ent had current liabilities totalling $508,198.86 and current assets total- 
ling approximately $145,224.39, resulting in an excess of current liabil- 
ities over current assets of $362,974.47. 

(c) The corporate respondent’s current liabilities presently exceed 
its current assets. 

3. The corporate respondent, under the management, direction and 
control of the individual respondent, in connection with its operations as 
a dealer, on or about the dates and in the transactions set forth in para- 
graph III of the Complaint, purchased livestock and failed to pay, when 
due, the full purchase price of such livestock. 

4. The corporate respondent, under the management, direction and 
control of the individual respondent, in connection with its operations as 
a dealer, on or about April 5, 1980, purchased 21 head of livestock at 
Beck and McCord Auction Co., Inc., Silkeston, Missouri, and in pur- 
ported payment thereof issued a check, #3633, in the amount of 
$5,428.40, dated April 8, 1980, which was returned unpaid by the bank 
upon which it was drawn because the corporate respondent did not have 
sufficient funds on deposit in the account upon which such check was 
drawn. 
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CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, the corporate 
respondent’s financial condition does not meet the requirements of the 
Act (7 U.S.C. 204). 

By reason of the facts found in Findings of Fact 3 and 4 herein, re- 
spondents, both individual and corporate, have wilfully violated sections 
312 (a) and 409 (a) of the Act (7 U.S.C. 213 (a) and 228 (b) ). 


ORDER 


The corporate respondent, its employees and agents, directly or in- 
directly or through any corporate or other device, in connection with its 
livestock operations subject to the Packers and Stockyards Act, and the 
individual respondent, individually or as an officer or director of the cor- 
porate respondent, shall cease and desist from: 

1. Engaging in any business in commerce while current liabilities ex- 
ceed current assets; 

2. Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce; and 

3. Issuing checks in payment for livestock purchased without having 
and maintaining sufficient funds on deposit and available to pay such 
checks in the bank account upon which such checks are to be paid. 

The corporate respondent is suspended as a registrant under the Act 
for 45 days and thereafter until such time as it shall demonstrate that it 
is no longer insolvent. When the corporate respondent demonstrates 
that it is no longer insolvent, a supplemental order shall be issued termi- 
nating the suspension after the expiration of the forty-five (45) days. 

This Order shall be effective from the sixth day after the Decision be- 
comes final. Copies hereof shall be served upon the parties. 

Pursuant to the Rules of Practice, this Decision becomes final without 
further proceedings 35 days after service hereof UNLESS appealed to 
the Secretary by a party hereto within 30 days after service, as provided 
in section 1.142 and 1.145 of the Rules of Practice (7 CFR 1.130 et seq.). 
[The Decision and Order became final on November 9, 1981.—Ed.] 


ADDENDUM TO DECISION AND ORDER 
ISSUED APRIL 21, 1981 


The Complaint herein was filed November 5, 1980, and was personally 
served upon the Respondents on November 18, 1980. Respondents were 
notified by letter dated January 7, 1981, that no Answer to the Com- 
plaint had been received. On February 11, 1981, the Complainant filed a 
Motion for Adoption of Proposed Decision, which was personally served 
upon the Respondents on March 25, 1981. On April 21, 1981, I issued a 
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Decision and Order in this proceeding. On April 22, 1981, while I was 
holding a hearing in another proceeding, the attached Memorandum 
dated April 22, 1981, was associated with this proceeding, together with 
letter dated April 13, 1981, from the Respondent Jim Heath. Said letter 
was not timely filed, and refers to an “appeal” from the proposed deci- 
sion. However, even if said letter were to be regarded as timely filed, and 
to be in the nature of objections to the proposed Decision, I have con- 
sidered the matters set forth therein, and find that the objections are not 
meritorious. Accordingly, my Decision and Order issued April 21, 1981, 
shall be served upon the parties, together with this Addendum, and the 
letter dated April 13, 1981, from Respondent Jim Heath and communi- 
cation dated April 22, 1981, from the Assistant Hearing Clerk. 

Copies of this Addendum (issued April 27, 1981) shall be served upon 
the parties. 


(No. 21,054) 


In re WILLIAM BRIGGS. P &S Docket No. 5885. Decided October 1, 
1981. 


Dealer and market agency, not registered as—Invoices, false or 
incorrect—Accounts and records—Civil penalty—Default 


Respondent is ordered to cease and desist from making false or incorrect invoices; and bill- 
ing and collecting on the basis of false or incorrect prices or weights. Respondent is 
ordered to maintain complete and accurate records, and is assessed a civil penalty of 
$2,500.00. 


Allan R. Kahan, for complainant. 
E. Kenneth Duncan, Bowling Green, Ky., for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER UPON ADMISSION 
OF FACTS BY REASON OF DEFAULT 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after referred to as the Act, instituted by a complaint filed by the Dep- 
uty Administrator, Packers and Stockyards, AMS, United States De- 
partment of Agriculture, charging that the respondent has wilfully vio- 
lated the Act and regulations issued thereunder (9 CFR 201.1 et seq.). 
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Copies of the complaint and the Rules of Practice (7 CFR 1.130 et seq.) 
governing proceedings under the Act were served upon respondent by 
the Hearing Clerk by certified mail. Respondent was informed in a letter 
of service that an answer should be filed pursuant to the Rules of Prac- 
tice and that failure to answer would constitute an admission of all the 
material allegations contained in the complaint. 

Respondent has failed to file an answer within the time prescribed in 
the Rules of Practice, and the material facts alleged in the complaint, 
which are admitted by respondent’s failure to file an answer, are 
adopted and set forth herein as findings of fact. 

This Decision and Order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. (a) William Briggs, hereinafter referred to as the respondent, is an 
individual whose mailing address is Box 461, Old Bardstown Road, Cave 
City, Kentucky 42127. 

(b) The respondent is, and at all times material herein was: 

(1) Engaged in the business of buying and selling livestock in com- 
merce for his own account and buying livestock in commerce on a com- 
mission basis; and 

(2) Not registered with the Secretary of Agriculture as a dealer or 
market agency to buy and sell livestock in commerce. 

2. Respondent, on or about July 11, 1978 through on or about March 
6, 1979, in the transactions set forth in paragraph II of the complaint, 
while purchasing livestock on a commission basis for Dale Page, Tomp- 
kinsville, Kentucky, who was in turn purchasing livestock on order for 
Lawson Livestock, Inc., Mosheim, Tennessee, purchased livestock from 
Farmers Livestock Marketing Co-op, Inc., Russellville, Kentucky, and in 
connection with such purchase, falsely and fraudulently marked up the 
purchase prices on invoices improperly obtained from Farmers Live- 
stock Marketing Co-op, Inc. 

Respondent, who received an agreed upon buying commission of $2.00 
per head in connection with such livestock purchase transactions, was 
paid for such livestock on the basis of said false and fraudulent prices, as 
set forth in paragraph II of the complaint. 

3. Respondent, on or about the dates and in the transactions set forth 
in paragraph III of the complaint, while purchasing livestock on a com- 
mission basis for Dale Page, Tompkinsville, Kentucky, purchased live- 
stock from Farmers Livestock Marketing Co-op, Inc., Russellville, Ken- 
tucky, and in connection with such purchases, falsely and fraudulently 
changed the weights of said livestock on invoices improperly obtained 
from Farmers Livestock Marketing Co-op, Inc. 
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4. Respondent, on or about the dates and in the transactions set forth 
in paragraph IV of the complaint, purchased livestock on a commission 
basis for Dale Page, Thompkinsville, Kentucky, and falsely and fraudu- 
lently represented that such livestock had been purchased at auction at 
the Farmers Livestock Marketing Co-op stockyard, when in fact such 
livestock had not been so purchased. 


CONCLUSIONS 


By reason of the facts found in Findings of Fact 2, 3 and 4 herein, re- 
spondent has wilfully violated sections 312 (a) and 401 of the Act (7 
U.S.C. 213 (a) and 221). 


ORDER 


Respondent William Briggs, in connection with his activities subject 
to the Packers and Stockyards Act, shall cease and desist from: 

1. Making, or causing to be made, false or incorrect invoices, billings, 
or other documents in connection with livestock purchase or sale trans- 
actions; 

2. Billing persons for whom he purchases or to whom he sells live- 
stock, or causing such persons to be billed, on the basis of price and/or 
weight other than that agreed upon in the purchase or sale agreement 
between the parties; 

3. Collecting for livestock purchased or sold by him, or causing other 
persons to collect or pay for such livestock, on the basis of prices or 
weights other than those agreed upon in the purchase or sale agreement 
between the parties. 

Respondent shall keep and maintain accounts, records and memo- 
randa which fully and correctly disclose all transactions involved in his 
business subject to the Act, including true and correct invoices or ac- 
counts of purchase completed in accordance with section 201.44 of the 
regulations (9 CFR 201.44). 

Respondent is hereby assessed a civil penalty of two thousand five 
hundred dollars ($2,500.00). 

This order shall be effective from the sixth day after the decision be- 
comes final. Copies hereof shall be served upon the parties. 

Pursuant to the Rules of Practice, this.decision becomes final without 
further proceedings 35 days after service hereof UNLESS appealed to 
the Secretary by a party hereto within 30 days after service, as provided 
in section 1.142 and section 1.145 of the Rules of Practice (7 CFR 1.130 
et seq.). [The Decision and Order became final on November 9, 
1981.—Ed.] 
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(No. 21,055) 


In re HILLCREST PACKING COMPANY, a corporation, and SAM KOHN, an 
individual. P & S Docket No. 5791. Decided November 9, 1981. 


Packer—Insolvency—Failure to pay when due—Checks, issuance of 
without agreement—Accounts and records—Civil penalty—Consent 


Where respondents consented to an order to cease and desist from purchasing livestock 
while insolvent; failing to pay, when due, the full purchase price of livestock; issuing 
insufficient funds checks; and transmitting checks without maintaining in records, 
express written agreement for mailing of checks. Respondents are ordered to main- 
tain complete and accurate records, and are individually and jointly assessed a civil 
penalty of $5,000.00. 


Eric Paul, for complainant. 
Richard J. Collier, Philadelphia, Pa., for respondents. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seg.) by a complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondents violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et seq.). This decision is entered pursu- 
ant to the consent decision provisions of the rules of practice applicable 
to this proceeding (7 CFR 1.138). 

The respondents admit the jurisdictional allegations in paragraph I of 
the complaint and specifically admit that the Secretary has jurisdiction 
in this matter, neither admit nor deny the remaining allegations, waive 
oral hearing and further procedure, and consent and agree, for the pur- 
pose of settling this proceeding and for such purpose only, to the entry 
of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Hillcrest Packing Company, hereinafter referred to as the corpo- 
rate respondent, is a corporation whose principal place of business is 
2620 W. Oxford Street, Philadelphia, Pennsylvania. 

2. The corporate respondent is, and at all times material herein was: 

(a) A packer, within the meaning of and subject to the provisions of 
the Act; and 

(b) Engaged in the business of buying livestock in commerce for pur- 
poses of slaughter. 
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3. Sam Kohn, hereinafter referred to as the individual respondent, is 
an individual whose business address is 2620 W. Oxford Street, Phila- 
delphia, Pennsylvania. 

4. The individual respondent is, and at all times material herein was: 

(a) President of the corporate respondent; 

(b) Owner of one hundred (100) percent of the stock of the corporate 
respondent; and 

(c) Responsible for the direction, management and control of the 
corporate respondent. 


CONCLUSIONS 


The respondents’ having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


The corporate respondent, its successors, officers, directors, agents 
and employees, directly or through any corporate or other device, and 
the individual respondent, individually or as an officer, director, agent 
or employee of the corporate respondent, its successors, or any other 
packer subject to the provisions of the Act in which the individual re- 
spondent has a substantial financial interest, in connection with their 
operations subject to the Packers and Stockyards Act, shall cease and 
desist from: 

1. Purchasing livestock in commerce while insolvent, i.e., while cur- 
rent liabilities exceed current assets, unless the full purchase price of the 
livestock is paid at the time of purchase in cash, by certified check, or 
wire transfer; 

2. Failing to pay, when due, the full purchase price of livestock pur- 
chased; 

3. Issuing checks in payment for livestock purchased without having 
and maintaining sufficient funds, on deposit and available to pay such 
checks when presented for payment; and 

4. Transmitting by mail checks issued in payment for livestock with- 
out having and maintaining in the records of the corporate respondent 
express written agreements for the mailing of checks. 

Respondents shall keep and maintain accounts, records and memo- 
randa which fully and correctly disclose the corporate respondent’s fi- 
nancial condition and the facts of all transactions involved in the corpo- 
rate respondent’s business subject to the Packers and Stockyards Act, in- 
cluding supporting documentation for loan receivables, miscellaneous 
accounts receivable, loans and exchanges, loan payables, prepaid ex- 
penses and taxes, inventories, and any financial transactions with the 
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corporate respondent’s officers or with firms in which either respondent 
has a financial interest. Certificates of deposit pledged pursuant to trust 
fund agreements filed as an approved packer bond alternative shall be 
included in other assets on all balance sheets and annual reports. 

In accordance with section 203 (b) of the Act (7 U.S.C. 193 (b) ), the re- 
spondents, individually and jointly, are assessed a civil money penalty in 
the amount of five thousand dollars ($5,000.00). One half of this civil 
penalty shall be paid to the Treasurer of the United States by certified 
check or money order within seven days from the effective date of this 
order, and be forwarded to the Director, Packers and Stockyards Divi- 
sion, Office of the General Counsel, United States Department of Agri- 
culture, Washington, D.C. 20250. The balance of the civil penalty shall 
be paid in the same manner within ninety (90) days of the effective date 
of this order. 

The provisions of this Order shall become effective on the first day af- 
ter service of this Order on the respondents. 

Copies of this decision shall be served upon the parties. 


(No. 21,056) 


In re ANDERSON MEAT DISTRIBUTORS CO. P&S Docket No. 
5959. Decided November 10, 1981. 


Packer—Offering of gifts—Civil penalty—Consent 


Where respondent consented to an order to cease and desist from giving or offering to give 
any gift to induce prospective customers to make purchases from respondent. Re- 
spondent is ordered to maintain sufficient records, and is assessed a civil penalty of 
$13,000.00. 


Kenneth H. Vail, for complainant. 
Respondent, pro se. 


Decision By John A. Campbell, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 101 et seg.) by a Complaint and Notice of Hearing filed by the 
Administrator, Packers and Stockyards Administration, United States 
Department of Agriculture, alleging that the respondent violated the 
Act. This decision is entered pursuant to the consent decision provisions 
of the Rules of Practice applicable to this proceeding. (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
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in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this consent decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Anderson Meat Distributors Co., hereinafter referred to as the re- 
spondent, is a corporation with its principal place of business located at 
1660 N.E. Twelfth Terrace, Fort Lauderdale, Florida 33305. 

2. Respondent is, and at all times material herein was, engaged in the 
business of marketing meats and meat food products acting as a whole- 
sale dealer or distributor in commerce. 

3. Respondent is, and at all times material herein was, a packer as 
that term is defined in the Act and subject to the provisions of the Act. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this consent decision, such decision 
will be entered. 


ORDER 


Respondent Anderson Meat Distributors Co., together with its of- 
ficers, agents and employees, in connection with its operations as a pack- 
er, Shall cease and desist from giving or offering to give, in connection 
with the sale or distribution by it of meat and meat food products, any 
gift of money or property of more than nominal value to, or for the bene- 
fit of, any officers, agents or employees of any customer or prospective 
customer as a means of inducing such customer to make purchases of 
meat or meat food products from respondent. 

Respondent shall keep and maintain records sufficient to fully disclose 
all gifts referred to in the preceding paragraph. 

Respondent is assessed a civil penalty of thirteen thousand dollars 
($13,000) payable by certified check made to the order of the Treasury of 
the United States. 

This order shall have the same force and effect as if entered after full 
hearing and shall become effective on the first day after service upon re- 
spondent. 
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(No. 21,057) 


In re BUSH BROTHERS PROVISION Co., INC. P & S Docket No. 
5958. Decided November 10, 1981. 


Packer—Offering of gifts—Civil penalty—Consent 


Where respondent consented to an order to cease and desist from giving or offering to give 
any gift to induce prospective customers to make purchases from respondent. Re- 
spondent is ordered to maintain sufficient records, and is assessed a civil penalty of 
$13,000.00. 


Kenneth H. Vail, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint and Notice of Hearing filed by the 
Administrator, Packers and Stockyards Administration, United States 
Department of Agriculture, alleging that the respondent violated the 
Act. This decision is entered pursuant to the consent decision provisions 
of the Rules of Practice applicable to this proceeding (7 CFR 1.138). 


The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Bush Brothers Provision Co., Inc., hereinafter referred to as the re- 
spondent, is a corporation with its principal place of business located at 
1933 North Dixie Highway, West Palm Beach, Florida 33407. 

2. Respondent is, and at all times material herein was, engaged in the 
business of (a) manufacturing and preparing meats and meat food prod- 
ucts for sale and shipment in commerce, and (b) marketing meats and 
meat food products acting as a wholesale dealer or distributor in com- 
merce. 

3. Respondent is, and at all times material herein was, a packer as 
that term is defined in the Act and subject to the provisions of the Act. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this consent decision, such decision 
will be entered. 


ORDER 


Respondent Bush Brothers Provision Co., Inc., together with its of- 
ficers, agents and employees, in connection with its operations as a pack- 
er, shall cease and desist from giving or offering to give, in connection 
with the sale or distribution by it of meat and meat food products, any 
gift of money or property of more than nominal value to, or for the bene- 
fit of, any officers, agents or employees of any customer or prospective 
customer as a means of inducing such customer to make purchases of 
meat or meat food products from respondent. 

Respondent shall keep and maintain records sufficient to fully disclose 
all gifts referred to in the preceding paragraph. 

Respondent is assessed a civil penalty of thirteen thousand dollars 
($13,000) payable by certified check made to the order of the Treasury of 
the United States. 

This order shall have the same force and effect as if entered after full 
hearing and shall become effective on the first day after service upon the 
respondent. 


(No. 21,058) 


In re HAROLD GREEN. P & S Docket No. 5932. Decided November 
10, 1981. 


Dealer—Net proceeds, failure to transmit—Insufficient funds 
checks—False or deceptive pretenses—Accounts and records—Consent 


Where respondent consented to an order to cease and desist from failing to disclose to feed- 
lot customers, the true nature of the livestock transactions; failing to transmit net 
proceeds; issuing insufficient funds checks; purporting to sell for own account, live- 
stock not owned; and obtaining money by false or or deceptive pretenses. Respond- 
ent is also ordered to maintain complete and accurate records. 


Charlene Rosen, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
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DECISION 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. §181 et seq.), by a com- 
plaint filed by the Acting Administrator, Packers and Stockyards Ad- 
ministration, United States Department of Agriculture, alleging that 
the respondent willfully violated the Act and the regulations issued 
thereunder (9 CFR §201.1 et seq.). This decision is entered pursuant to 
the consent decision provisions of the Rules of Practice applicable to this 
proceeding (7 CFR §1.138). 

The respondent admits the jurisdictional allegations of paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Harold Green, hereinafter referred to as the respondent, is an indi- 
vidual whose principal place of business at all times material herein was 
located at Canadian, Texas, and whose business mailing address is Gen- 
eral Delivery, Midkiff, Texas 79755. 

2. At all times material herein, respondent owned and operated a cus- 
tom feedlot under the trade name Harold Green Feedlot, hereinafter re- 
ferred to as respondent purchased approximately one-half (1/2) of the 
cattle shipped to his feedlot for the account of his feedlot customers. Re- 
spondent also undertook to sell, and sold, all of the cattle fed at his feed- 
lot. With respect to the cattle owned by his customers, respondent ar- 
ranged the sale, negotiated the sales price, collected the sales price from 
the purchasers and remitted the proceeds of the sales to his customers. 
Respondent remitted the sales proceeds to his customers by issuing 
checks drawn on the account of Harold Green Feedlot. 

3. By virtue of his business activities described above, respondent was 
engaged in the business of buying and selling livestock in commerce as 
an agent of the purchasers and vendors who were respondent’s custom- 
ers at the feedlot. 

4. At all times material herein, respondent was a dealer within the 
meaning of that term as defined in the Act. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 
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ORDER 


Respondent, together with his agents and employees, directly or indi- 
rectly through any corporate or other device, shall cease and desist from: 

1. Failing to disclose to his feedlot customers the date of sale of their 
livestock, the purchase price thereof, and all other facts necessary to 
show the true nature of the transaction; 

2. Failing to transmit or deliver to the owners of livestock, when due, 
the proceeds received from the sale of such livestock; 

3. Issuing checks in purported payment of the proceeds resulting 
from the sale of livestock by respondent as the agent of his feedlot cus- 
tomers without having sufficient funds on deposit and available in the 
bank account upon which such checks are drawn to pay such checks 
when presented; 

4. Purporting to sell for his own account, livestock which he does not 
own; and 

5. Engaging in any act, practice or course of business for the purpose 
of obtaining money from the purchasers of livestock by false or decep- 
tive pretenses. 

Respondent shall keep and maintain accounts, records, and memo- 
randa which fully and correctly disclose all transactions involved in his 
business subject to the Act, including (a) sales invoices which show the 


true and correct owner of all livestock sold and all other facts necessary 
to show completely and accurately the true nature of each transaction; 
and (b) records which reflect the true and correct cost of feeding his cus- 
tomers’ livestock. 

The provisions of this Order shall be effective on the sixth day of serv- 
ice of this decision upon on the respondent. 

Copies of this decision shall be served upon the parties. 
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(No. 21,059) 


In re CECIL LOVE. P & S Docket No. 5933. Decided November 10, 
1981. 


Dealer—Failure to pay when due—Insufficient funds checks—Suspension 
of registration—Consent 


Where respondent consented to an order to cease and desist from failing to pay, when due, 
the full purchase price of livestock, and from issuing insufficient funds checks. Re- 
spondent is suspended as a registrant for a period of 60 days. 


John J. Casey, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. 181 et seq.), by a Com- 
plaint filed by the Acting Administrator, Packers and Stockyards Ad- 
ministration, United States Department of Agriculture, alleging that 
the respondent willfully violated the Act. This decision is entered pursu- 


ant to the consent decision provisions of the rules of practice applicable 
to this proceeding (7 C.F.R. §1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Cecil Love, hereinafter referred to as the respondent, is an individ- 
ual whose business mailing address is 141 Redbud Street, Blakely, Geor- 
gia 31723. 

2. Respondent is and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock for his 
own account in commerce; and 

(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock for his own account in commerce. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent Cecil Love, his agents and employees, directly or indi- 
rectly through any corporate or other device, shall cease and desist from: 

1. Failing to pay, when due, the full purchase price of livestock pur- 
chased; and 

2. Issuing checks in payment for livestock purchased without having 
and maintaining sufficient funds on deposit and available in the bank ac- 
count upon which they are drawn to pay such checks when presented. 

Respondent is suspended as a registrant under the Act for sixty (60) 
days. 

The provisions of this order shall become effective on the sixth day af- 
ter service of this order on the respondent. 

Copies of this decision shall be served upon the parties. 


(No. 21,060) 


In re SMITH, RICHARDSON AND CONROY, INC. P & S Docket No. 
5957. Decided November 10, 1981. 


Packer—Offering of gifts—Civil penalty—Consent 


Where respondent consented to an order to cease and desist from giving or offering to give 
any gift to induce prospective customers to make purchases from respondent. Re- 
spondent is ordered to maintain sufficient records, and is assessed a civil penalty of 
$13,000.00. 


Kenneth H. Vail, for complainant. 
Respondent, pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint and Notice of Hearing filed by the 
Administrator, Packers and Stockyards Administration, United States 
Department of Agriculture, alleging that the respondent violated the 
Act. This decision is entered pursuant to the consent decision provisions 
of the Rules of Practice applicable to this proceeding (7 CFR 1.138). 
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The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 
The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Smith, Richardson and Conroy, Inc., hereinafter referred to as the 
respondent, is a corporation with its principal place of business located 
at 3500 62nd Street, N.W., Miami, Florida 33147. 

2. Respondent is, and at all times material herein was, engaged in the 
business of (1) manufacturing and preparing meats and meat food prod- 
ucts for sale and shipment in commerce, and (2) marketing meats and 
meat food products acting as a wholesale dealer or distributor in com- 
merce. 

3. Respondent is, and at all times material herein was, a packer with- 
in the meaning of that term as defined in the Act, and subject to the pro- 
visions of the Act. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent Smith, Richardson and Conroy, Inc., together with its of- 
ficers, agents, and employees, in connection with its operations as a 
packer, shall cease and desist from giving or offering to give, in connec- 
tion with the sale or distribution by it of meat and meat food products, 
any gift of money or property of more than nominal value to, or for the 
benefit of, any officers, agents or employees of any customer or prospec- 
tive customer as a means of inducing such customer to make purchases 
of meat or meat food products from respondent. 

Respondent shall keep and maintain records to fully disclose all gifts 
referred to in the preceding paragraph. 

Respondent is assessed a civil penalty of thirteen thousand dollars 
($13,000.), payable by certified check made to the order of the Treasury 
of the United States. 

This order shall have the same force and effect as if entered after full 
hearing and shall become effective on the first day after service upon re- 
spondent. 
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(No. 21,061) 


In re LAWRENCE WHITTLE. P & S Docket No. 5858. Decided Novem- 
ber 13, 1981. 


Dealer—Bonding requirement—Suspension of registration—Civil 
penalty—Consent 


Where respondent consented to an order to cease and desist from engaging in business 
without maintaining a reasonable bond. Respondent is suspended as a registrant 
until in full compliance with the bonding requirements, and is assessed a civil pen- 
alty of $250.00. 


Jory M. Hochberg, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. 181 et seq.), by a com- 
plaint filed by the Deputy Administrator, Packers and Stockyards, Agri- 
cultural Marketing Service, United States Department of Agriculture, 
alleging that the respondent, Lawrence Whittle, wilfully violated the 
Act and the regulations issued thereunder (9 CFR 201.1 et seq.). This de- 
cision is entered pursuant to the consent decision provisions of the rules 
of practice applicable to this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Lawrence Whittle, hereinafter referred to as respondent, is an indi- 
vidual whose business mailing address is R.R. #1, Harpers Ferry, Iowa 
52146. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in com- 
merce for his own account; and 

(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent Lawrence Whittle, individually or through any corporate 
or other device, in connection with his activities subject to the Packers 
and Stockyards Act, shall cease and desist from engaging in any busi- 
ness in any capacity for which bonding is required under the Act, as 
amended and supplemented, and the regulations, without filing and 
maintaining a reasonable bond or its equivalent, as required by the Act 
and the regulations. 

Respondent is suspended as a registrant under the Act until he com- 
plies fully with the bonding requirements under the Act and regulations. 
When respondent demonstrates that he is in full compliance with such 
requirements, a supplemental order will be issued in this proceeding ter- 
minating this suspension. 

In accordance with section 312 (b) of the Act (7 U.S.C. 213 (b) ), re- 
spondent is assessed a civil penalty in the amount of $250.00 (Two Hun- 
dred Fifty Dollars). 

The provisions of this order shall become effective on the sixth day af- 


ter service of this order on the respondent. Copies hereof shall be served 
on the parties. 


(No. 21,062) 


In re LYNCHBURG STOCKYARD, INC., a/k/a LYNCHBURG LIVESTOCK MAR- 
KET, INC. P&S Docket No. 5904. Decided November 20, 1981. 


Market agency—Dealer—Shippers’ proceeds account—Suspension of 
registration—Consent 


Where respondent consented to an order to cease and desist from failing to deposit into and 
maintain properly its accounts for shippers’ proceeds. Respondent is suspended as a 
registrant for 7 days and thereafter until its custodial account is in balance. 


Jory Hochberg, for complainant. 
William B. Deas, Kansas City, Mo., for respondent. 


Decision by William J. Weber, Administrative Law Judge. 
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DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondent wilfully violated the Act and the regu- 
lations issued thereunder (9 CFR 201.1 et seq.). This decision is entered 
pursuant to the consent decision provisions of the Rules of Practice ap- 
plicable to this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Lynchburg Stockyard, Inc., a/k/a Lynchburg Livestock Market, 
Inc., hereinafter referred to as respondent, is a corporation whose busi- 
ness mailing address is P.O. Box 4122, Lynchburg, Virginia 24502. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of conducting and operating the Lynch- 
burg Livestock Market, Inc. stockyard, a posted stockyard under the 
Act, hereinafter referred to as the stockyard; 

(b) Engaged in the business of selling livestock on a commission 
basis at the stockyard, buying livestock in commerce on a commission 
basis, and buying and selling livestock in commerce for its own account; 
and 

(c) Registered with the Secretary of Agriculture as a market agency 
buying and selling livestock on a commission basis in commerce and as a 
dealer buying and selling livestock in commerce for its own account. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent, its officers, directors, agents and employees, directly or 
indirectly, or through any corporate or other device, shall cease and de- 
sist from: 

1. Failing to deposit in its “Custodial Account for Shippers’ Proceeds,” 
within the time prescribed by section 201.42 (c) of the regulations (9 
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CFR 201.42 (c) ), an amount equal to the proceeds receivable from the 
sale of consigned livestock; and 

2. Failing to otherwise maintain its “Custodial Account for Shippers’ 
Proceeds” in conformity with the provisions of section 201.42 of the 
regulations (9 CFR 201.42). 

Respondent is suspended as a registrant under the Packers and Stock- 
yards Act for a period of seven (7) days, and thereafter until it demon- 
strates that its custodial account is currently in balance. When respond- 
ent demonstrates that its custodial account is currently in balance, a 
supplemental order will be issued in this proceeding terminating this 
suspension, after the expiration of the seven (7) day period. 

The provisions of this Order shall become effective on the sixth day af- 
ter service of this Order on the respondent. 

Copies of this decision shall be served upon the parties. 


(No. 21,063) 


In re MICHAEL J. McCoy, WILLIAM G. McCoy, PATRICK M. McCoy, 
AND MURILLA McCoy. P &S Docket No. 5963. Decided Novem- 
ber 20, 1981. 


Market agency—Dealer— Weights and prices, misrepresentation of — 
Accounts of purchase—Suspension of registration—Civil penalty—Consent 


Where respondents consented to an order to cease and desist from misrepresenting the 
original purchase weights or prices of livestock; issuing accounts of purchase show- 
ing false, inaccurate, or misleading weight or price entries; collecting payment on 
the basis of false, inaccurate, or misleading weight or price entries; and maintaining 
inaccurate or misleading records of livestock purchases or sale transactions. Re- 
spondents are suspended as registrants for a period of seven days, and are jointly 
and severally assessed a civil penalty of $5,000.00. 


Lydia Lizarribar, for complainant. 
James M. Kefauver, Washington, D.C., for respondents. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agricul- 
ture, alleging that the respondents violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et seq.). This decision is entered pur- 
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suant to the consent decision provisions of the Rules of Practice appli- 
cable to this proceeding (7 CFR 1.138). 

The respondents admit the jurisdictional allegations in paragraph I of 
the Complaint and specifically admit that the Secretary has jurisdiction 
in this matter, neither admit nor deny the remaining allegations, waive 
oral hearing and further procedure and consent and agree, for the pur- 
pose of settling this proceeding and for such purpose only, to the entry 
of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Michael J. McCoy, William G. McCoy, Patrick M. McCoy and 
Murilla McCoy, hereinafter referred to as the respondents, are partners 
d/b/a McCoy Cattle Company, with their principal place of business at 
the Lancaster Stockyards, Inc., stockyard, Lancaster, Pennsylvania 
17601. 

2. Respondents are and at all times material herein have been en- 
gaged in the business of buying livestock in commerce on a commission 
basis and buying and selling livestock in commerce for their own ac- 
count; and 

3. Registered with the Secretary of Agriculture as a market agency to 
buy and sell livestock on a commission basis in commerce and as a dealer 
buying and selling livestock in commerce. 


CONCLUSIONS 


Respondents having admitted the jurisdictional facts and the parties 
having agreed to the entry of this decision, such decision will be entered. 


ORDER 


Respondents, their agents and employees, successors and assigns, indi- 
vidually or through any corporate or other device, in connection with 
their activities under the Act, shall cease and desist from: 

1. Misrepresenting to their principals or to other purchasers of live- 
stock the original purchase weights or prices of livestock; 

2. Preparing and issuing, or causing to be prepared or issued, in con- 
nection with the purchase or sale of livestock, accounts of purchase, in- 
voices, billings, or any other document showing false, inaccurate, or mis- 
leading weight or price entries for such livestock; 

3. Collecting payment from purchasers of livestock on the basis of 
false, inaccurate, or misleading weight or price entries on accounts of 
purchase, invoices or billings; and 

4. Inserting or failing to insert in accounts of purchase, invoices, bill- 
ings, or any other document prepared in connection with the purchase or 
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sale of livestock, any statement or information where such insertion or 
omission results, in whole or in part, in an inaccurate or misleading rec- 
ord of such livestock purchase or sale transaction. 

Respondents are suspended as registrants under the Act for a period of 
7 days. 

In accordance with section 312 (b) of the Act (7 U.S.C. 213 (b) ), the re- 
spondents are assessed, jointly and seve:ally, a civil penalty of 
$5,000.00. 

The provisions of this Order shall become effective on the sixth day 
after service of this order on the respondents. 

Copies of this decision shall be served upon the parties. 


(No. 21,064) 


In re POWELL PACKING COMPANY, INC. P & S Docket No. 5950. De- 
cided November 24, 1981. 


Packer—Insolvency—Insufficient funds checks—Failure to pay when 
due—Consent 


Where respondent consented to an order to cease and desist from purchasing livestock 
while insolvent; issuing insufficient funds checks; and failing to pay when due the 
full purchase price of livestock. 


Joanne Schwartz, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyard Act 
(7 U.S.C. §181 et seq.), by a Complaint and Notice of Hearing filed by 
the Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, alleging that the respondent’s finan- 
cial condition does not meet the requirements of the Act and that the re- 
spondent has violated the Act. This decision is entered pursuant to the 
consent decision provisions of the Rules of Practice applicable to this 
proceeding (7 U.S.C. §1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and Notice of Hearing and specifically admits that the 
Secretary has jurisdiction in this matter, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure, and 
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consents and agrees, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 
The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Powell Packing Company, Inc., hereinafter referred to as the re- 
spondent, is a corporation organized and existing under the laws of the 
State of Oklahoma with its principal place of business located in Okmul- 
gee, Oklahoma. Its mailing address is 1500 West 4th Street, Okmulgee, 
Oklahoma 74447. 

2. The respondent is and at all times material herein was: 

(a) A packer within the meaning of and subject to the Act; 

(b) Engaged in the business of buying livestock in commerce for 
purposes of slaughter; and 

(c) Engaged in the business of manufacturing or preparing meats or 
meat food products for sale or shipment in commerce. 


CONCLUSION 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent Powell Packing Company, Inc., its officers, directors, 
agents, employees, successors and assigns, directly or through any cor- 
porate or other device, in connection with its operations as a packer, 
shall cease and desist from: 

1. Purchasing livestock for slaughter while insolvent, i.e., while cur- 
rent liabilities exceed current assets, unless the full purchase price of the 
livestock is paid at the time of purchase in cash, by certified check, or by 
wire transfer of funds to the seller or seller’s duly authorized representa- 
tive at the time of transfer of possession of the livestock to the respond- 
ent, as provided by section 409 of the Act (7 U.S.C. §228b); 

2. Issuing checks in payment for purchases of livestock or meat with- 
out having sufficient funds on deposit and available in the account upon 
which such checks are drawn to pay such checks when presented; and 

3. Failing to pay when due the full purchase price for livestock, meat, 
meat food products or livestock products. 

The provisions of this Order shall become effective on the first day 
after service of this order on the respondent. Copies of this decision shall 
be served upon the parties. 
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(No. 21,065) 


In re MIKE LARSEN, d/b/a MIKE’S CATTLE Co. P & S Docket No. 
5863. Decided November 25, 1981. 


Dealer—Bonding requirement—Suspension of registration—Consent 


Where respondent consented to an order to cease and desist from engaging in business 
without maintaining a reasonable bond. Respondent is suspended as a registrant un- 
til he is in full compliance with the bonding requirements. 


Jory Hochberg, for complainant. 
Respondent, pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. 181 et seq.), by a com- 
plaint filed by the Deputy Administrator, Packers and Stockyards, 
AMS, United States Department of Agriculture, alleging that the re- 
spondent wilfully violated the Act and the regulations issued thereunder 
(9 CFR 201.1 et seq.). This decision is entered pursuant to the consent 
decision provisions of the rules of practice applicable to this proceeding 
(7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the complaint, and specifically admits taat the Secretary has jurisdic- 
tion in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complaint agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Mike Larsen, d/b/a Mike’s Cattle Co., hereinafter referred to as the 
respondent, in an individual whose mailing address is Route 2, Box 
107-A-1, Buffalo, Missouri 65622. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in com- 
merce for his own account; and 

(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent Mike Larsen, d/b/a Mike’s Cattle Co., individually or 
through any corporate or other device, in connection with his activities 
subject to the Packers and Stockyards Act, shall cease and desist from 
engaging in any business in any capacity for which bonding is required 
under the Packers and Stockyards Act, as amended and supplemented, 
and the regulations, without filing and maintaining a reasonable bond or 
its equivalent, as required under the Act and the regulations. 

Respondent is suspended as a registrant under the Act until he com- 
plies fully with the bonding requirements under the Act and regulations. 
When respondent demonstrates that he is in full compliance with such 
requirements, a supplemental order will be issued in this proceeding ter- 
minating this suspension. 

The provisions of this order shall become effective on the sixth day af:- 
ter service on the respondent. Copies hereof shall be served upon the par- 
ties. 
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DISCIPLINARY DECISION 


MISCELLANEOUS ORDER ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


STAY ORDER 
(No. 21,066) 


In re MAGIC VALLEY POTATO SHIPPERS, INC. PACA Docket No. 
2-5671. Order issued November 16, 1981. The order previously 
filed in this proceeding is hereby stayed pending judicial review. 


REPARATION DECISIONS 
(No. 21,067) 


ARKANSAS TOMATO Co. v. M-K & SONS PRODUCE Co., INC. PACA 
Docket No. 2-5661. Decided November 19, 1981. 


F.o.b. sale—Abnormal deterioration—Contract terms, failure to prove 

modification of—Suitable shipping condition, breach of warranty—Resale, 

improper—Price of tomatoes determined at estimated value—Reparation 
awarded 


Where after the arrival of the abnormally deteriorated tomatoes, respondent failed to 
prove the f.o.b. contract terms were changed to a consignment basis, thus respond- 
ent is deemed to have accepted the tomatoes and is liable for the full f.o.b. contract 
price, less damages resulting from complainant’s breach of warranty. 


Andrew Y. Stanton, Presiding Officer. 
Stark Ligon, Warren, Ark., for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $8,533.00 in connection with the 
sale to respondent of a truckload of tomatoes in interstate commerce. 

A copy of the Report of Investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
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served upon respondent, who filed an answer thereto, denying liability 
to complainant. 

Although the amount claimed as damages exceeds $3,000.00, the par- 
ties waived oral hearing. Accordingly, the shortened procedure set forth 
in section 47.20 of the Rules of Practice (7 CFR 47.20) was considered 
applicable. Pursuant to such procedure, complainant filed an opening 
statement. Complainant also filed a petition to reopen the proceeding to 
submit additional evidence, which was granted, allowing complainant to 
introduce an affidavit. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Arkansas Tomato Co., is a partnership composed of 
Marvin Ferrell, Kenneth Ferrell, and Charles Edward Ferrell, whose ad- 
dress is Route 1, Box 52, Ingalls, Arkansas. 

2. Respondent, M-K & Sons Produce Co., Inc., is a corporation whose 
address is 94 Pyatt Street, Youngstown, Ohio. At the time of the trans- 
action involved herein, respondent was licensed under the Act. 

3. On approximately June 16, 1980, complainant sold to respondent, 
by oral contract, a truckload of tomatoes of mixed sizes and grades, con- 
sisting of 602 boxes of large U.S. No. 1 tomatoes at $8.50 per box, 392 
boxes of extra large U.S. No. 1 tomatoes at $10.50 per box, and 400 
boxes of extra large U.S. No. 2 tomatoes at $8.50 per box, totalling 1,394 
boxes at $12,633.00 f.o.b. 

4. On June 16, 1980, complainant shipped the 1,394 boxes of toma- 
toes by truck from Arkansas, in interstate commerce to respondent in 
Ohio, where they arrived on June 18, 1980. 

5. Upon receipt of the tomatoes, respondent called complainant and 
stated that it was going to obtain an inspection of them. The telephone 
conversation took place between a representative of complainant and a 
representative of respondent, with no third person listening in. 

6. Neal Goodson, the truck driver, signed the invoice upon delivery of 
the tomatoes. He did not write on the document that respondent was 
taking the goods on a consignment basis pursuant to complainant’s au- 
thorization, nor sign his name when such writing was in existence. 

7. The 1,394 boxes of tomatoes were subjected to a federal inspection 
at 10:50 a.m. on June 18, 1980, while still on the truck. The inspection 
revealed the following, in pertinent part: 


zxwewekkwk k 


Condition 
of Equipment: Temperature Controls in operation. 


xnwekekekk k 
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Temperature 

of Product: Doorway: Top 67, Bottom 64°F. 

Condition: Average approximately 15% green and breakers; 35% turning 
and pink; 35% light red and red; average 1% soft, from 9 to 24% 
average 16% decay, mostly Sour Rot, some Late Blight Rot, gen- 
erally advanced. 3-15%, average 8% damaged including 3% seri- 
ously damaged by slightly sunken discolored areas occurring over 
shoulders. 


Remarks: Inspection and certificate restricted to product in 3 upper layers 
of load. 


8. On June 19, 1980, at 11:53 a.m., respondent sent complainant a 
telegram, confirming a telephone conversation had by respondent with 
one of complainant’s partners, Kenneth Ferrell, in which Ferrell author- 
ized respondent to handle the 1,394 boxes of tomatoes on consignment. 
That same day, June 19, 1980, at 2:43 p.m., Kenneth Ferrell sent a tele- 
gram to respondent, stating that complainant did not agree to a consign- 
ment, and insisting that the original contract terms for the tomatoes re- 
mained in effect. 

9. On approximately July 8, 1980, respondent sent complainant a 
check for $4,100.00 as full payment for the tomatoes at issue. On July 
28, 1980, respondent released the check to complainant as the undisput- 
ed amount owing to complainant, without prejudice concerning the bal- 
ance remaining in dispute. 

10. On August 18, 1980, the Department’s investigator, David Mi- 
chael Mead, prepared a Report of Investigation, in which he discussed, 
among other things, the market value of the 1,394 boxes of tomatoes 
upon their arrival at respondent’s. He stated that respondent had 
claimed that the tomatoes had been resold, but concluded that the accu- 
racy of the resales was suspect for two reasons. One was that, at the time 
of the alleged sales, respondent was, according to its sales records, en- 
gaged in selling 298 boxes of similar tomatoes from North Carolina 
which brought a price of approximately $11.62 per box, far higher than 
the average reported resale price of the 1,394 boxes of tomatoes at issue. 
However, he stated that the identity of 32 boxes of the tomatoes claimed 
to have been sold for $11.62 per box was questionable, since respond- 
ent’s receiving book showed only 266 boxes of North Carolina tomatoes 
received. The other reason Mead suspected the resale results was that he 
found that respondent’s six sales tickets reflecting the resales of the 
1,394 boxes of tomatoes showed different quantities and prices than the 
accountings reported to complainant by respondent. Therefore, Mead at- 
tempted to determine the market value of the tomatoes by considering 
shrinkage and labor for reworking, based on the results of the June 18, 
1980, federal inspection. Mead noted that the inspection found average 
condition defects totalling 25%. He determined that a reconditioning 
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charge of $1.00 per box was normal and customary in the area in which 
respondent was located. He then suggested to respondent that respond- 
ent consider a loss of 25% of the tomatoes at the original contract price 
and an additional $1.00 per carton reconditioning charge as a basis for 
settlement. Respondent did not accept this suggestion. 

11. In his August 18, 1980, investigation report, Mead stated that 
respondent claimed that it had paid $1,181.90 for freight. 

12. To date, respondent has failed to pay complainant the difference 
between the contract price of $12,633.00 and the $4,100.00 remitted, or 
$8,533.00. 

13. A formal complaint was filed on August 14, 1980, which was 
within nine months from the time the cause of action herein accrued. 


CONCLUSIONS 


The parties agree that on June 16, 1980, complainant sold to respond- 
ent 1,394 boxes of tomatoes for a total of $12,633.00 f.o.b. Respondent 
claims, however, that upon arrival on June 18, 1980, the tomatoes were 
in poor condition, and as a result, complainant’s president, Kenneth Fer- 
rell, authorized respondent to handle the tomatoes on consignment. Re- 
spondent asserts that since it resold the tomatoes and remitted the pro- 
ceeds thereof, $4,100.00, to complainant, respondent is without further 
liability. Complainant denies that it gave authorization to handle the to- 
matoes on consignment, and maintains that it is currently owed the bal- 
ance of the contract price, or $8,533.00. 

Respondent is the party claiming that the terms of the contract were 
modified, and, therefore, has the burden of proving of such modification 
by a preponderance of the evidence. J. E. Nelson & Sons v. Quality Pro- 
duce Company, 16 A.D. 708 (1957); F. H. Hogue Produce Company v. M. 
Singer’s Sons Corp., 33 A.D. 451 (1974). 

To support its claim that complainant authorized a consignment, re- 
spondent asserts that the truck driver, Neal Goodson, was listening on 
an extension phone to the telephone conversation on June 18, 1980, be- 
tween respondent’s representative, William Recupero, and complain- 
ant’s Kenneth Ferrell, in which Ferrell agreed to the consignment. Re- 
spondent states that Goodson then signed complainant’s invoice contain- 
ing the following notation written by Recupero: “I Bill Recupero. As to 
conversation with Kenneth Ferrell from Arkansas Tom. Co. this load of 
tomatoes left for consignment to M. K. Pro. Co. to be sold to the best of 
my knowledge.” However, a different version of these events is related 
by Goodson in an affidavit filed on June 12, 1981, pursuant to the grant- 
ing of complainant’s petition to reopen the hearing. Goodson states that 
after he delivered the load of tomatoes to respondent on June 18, 1980, 
he observed a person from respondent calling someone in Arkansas 
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about the load, but “[a]t no time was I listening in on any extension tel- 
ephone to any part of this conversation and I do not know what was said 
by the person on the other end of the call.” Goodson also denies that he 
“signed any shipping document with appropriate notations that Mr. Fer- 
rell did agree with a consignment arrangement” and states that “{a]ll the 
writing around my name about a ‘consignment’ to M-K has been added 
with my knowledge and without my signature vouching for it.” In view 
of Goodson’s contradiction of respondent’s allegations concerning him, 
we must conclude that respondent’s claim that the f.o.b. contract terms 
were changed to a consignment is utterly without foundation, and that 
such contract remained in effect. 

Since we have held that the f.o.b. contract terms were always in effect, 
and there has not been any allegation of an attempted rejection, we con- 
clude that respondent accepted the 1,394 boxes of tomatoes. Having ac- 
cepted the tomatoes, it was respondent’s obligation to pay the agreed 
upon purchase price, less any damages due to complainant’s breach of 
warranty. Respondent bears the burden of proving both the breach and 
damages by a preponderance of the evidence. The Garin Company v. Gel- 
man Commission Co., 32 A.D. 223 (1973). 

Upon their arrival at respondent’s on June 18, 1980, the tomatoes at 
issue were abnormally deteriorated, as is evident from the federal in- 
spection report revealing a total of 25% condition defects, including 
16% decay. In an f.o.b. transaction such as this, the seller gives a war- 
ranty that, at the time of billing, when the produce is loaded at shipping 
point, it is in a condition that, if the shipment is handled under normal 
transportation service and conditions, will assure delivery without ab- 
normal deterioration at the contract destination. This is known as the 
warranty of suitable shipping condition (7 CFR 46.43 (j)). There has 
been no allegation of abnormal transportation. Therefore, we conclude 
that the abnormal deterioration exhibited by the tomatoes constituted a 
breach of the suitable shipping condition warranty made by complain- 
ant. 

Respondent’s damages resulting from complainant’s breach of warran- 
ty regarding the accepted tomatoes consists of the difference at the time 
and place of acceptance between the value of the produce accepted and 
its value had it been as warranted. Teddy Bertuca Company v. The Kun- 
kel Co., Inc., 38 A.D. 580 (1979). 

The value of the produce accepted may be measured by the proceeds of 
a prompt and proper resale. Respondent claims that it resold the 1,394 
boxes as follows: With respect to the 392 boxes of extra large U.S. No. 1 
tomatoes, 100 for $10.00 per box, 32 for $8.00 per box, 20 for $4.70 per 
box, 40 for $4.00 per box, and 200 for $3.00 per box; with respect to the 
602 boxes of large U.S. No. 1 tomatoes, 250 for $3.00 per box, 200 for 
$2.00 per box, and 152 dumped; and with respect to the 400 boxes of ex- 
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tra large U.S. No. 2 tomatoes, 200 for $3.00 per box, 120 for $2.00 per 
box and 80 dumped. These claimed proceeds total $4,100.00, which re- 
spondent eventually remitted to complainant. However, respondent has 
not provided dump certificates to substantiate its claims of dumping. 
Respondent has not indicated when and to whom the resales were made. 
In addition, the Department’s investigator, David Michael Mead, found 
certain discrepancies in respondent’s records that cast doubt on the va- 
lidity of the resale prices of the tomatoes as put forth by respondent. 
(See Finding of Fact 10.) Mead stated that he found that, during the 
same time period that respondent allegedly resold the tomatoes pur- 
chased from complainant, respondent received 266 boxes of similar to- 
matoes from sources other than complainant. However, respondent’s 
records showed that it sold a total of 298 boxes of those tomatoes at 
$11.62 per box, much higher than the average price of the tomatoes pur- 
chased from complainant. It is, therefore, quite possible that 32 boxes of 
the purported North Carolina tomatoes were tomatoes actually bought 
from complainant, and the high prices received on resale should thus 
have been reported to complainant. Mead also found that the six sales 
tickets reflecting respondent’s resales of the tomatoes purchased from 
complainant showed different quantities sold and prices charged than 
claimed by respondent. We consider Mead’s findings to be highly credi- 
ble, as he is without any evident bias and he is, by virtue of his position, 
a competent investigator. In light of these findings, we cannot accept re- 
spondent’s reported resales as proper. 

In the absence of any available evidence concerning the market value 
of the 1,394 boxes of tomatoes upon their acceptance by respondent, we 
will estimate such value, although we do so reluctantly. C & G Onion 
Company, Inc. v. Bushman’s Inc., 40 A.D. 117 (1981). Our estimation 
will be based on the assessment made by Mead that the value of the 
1,394 tomatoes could be determined by deducting 25% of the value of 
the load (as warranted) for shrinkage and an additional $1.00 per box, or 
$1,394.00, for reconditioning (Finding of Fact 10). 

For the value of the tomatoes as warranted, we first look to the Market 
News Service Reports for the time of acceptance, June 18, 1980, and the 
place of acceptance, Youngstown, Ohio. However, the only listing for Ar- 
kansas tomatoes in the June 18, 1980, report for Cleveland, Ohio, which 
covers the Youngstown market, shows tomatoes in only fair condition, 
and tomatoes, if they are as warranted, must obviously be in good condi- 
tion. Therefore, we will employ the contract price plus freight. The con- 
tract price was $12,633.00. Mead was informed by respondent that it 
had paid $1,881.90 for freight, which complainant has not disputed. The 
value of the tomatoes, if they had been as warranted, was thus 
$14,514.90. Deducting from this sum the value of the tomatoes accept- 
ed, $14,514.90 less 25% of the value of the load ($3,628.73) and an addi- 
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tional $1,394.00, or $9,492.17, leaves $5,022.73, which constitutes re- 
spondent’s damages for complainant’s breach of warranty. 

Respondent is thus liable to complainant for the purchase price of 
$12,633.00, less its damages for complainant’s breach of warranty of 
$5,022.73, or $7,610.27. Respondent has, to date, paid $4,100.00, leav- 
ing $3,510.27 still owing. Respondent’s failure to pay this sum is a viola- 
tion of section 2 of the Act, for which reparation should be awarded, 
with interest. 


ORDER 


Within 30 days from the date of this Order, respondent shall pay to 
the complainant, as reparation, $3,510.27 with interest thereon at the 
rate of 13% per annum from July 1, 1980, until paid. 

Copies of this Order shall be served upon the parties. 


(No. 21,068) 


ED GRAFF v. DINO DISTRIBUTORS, INC. PACA Docket No. 2-5731. De- 
cided November 19, 1981. 


Delivered sale—Failure to inspect at destination—Breach of contract, 
failure to prove—Liability for purchase price 


Where respondent did not have the subject watermelons inspected at destination, and 
failed to object at any time to the terms of sale shown by complainant’s invoices, re- 
spondent failed to prove a breach of contract by complainant, and is liable for the 
full purchase price of the produce. 


George S. Whitten, Presiding Officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). Complain- 
ant filed a timely complaint seeking an award of reparation in the 
amount of $7,612.88 in connection with the shipment of two truckloads 
of watermelons in interstate commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
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served upon respondent which filed an answer thereto denying any lia- 
bility to complainant. 

Although the amount claimed in the formal complaint exceeds 
$3,000.00, the parties have waived oral hearing and, therefore, the 
shortened procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Under this procedure, the verified pleadings of 
the parties are considered a part of the evidence in the case as is the De- 
partment’s report of investigation. Complainant filed an opening state- 
ment. Respondent did not file an answering statement. Neither party 
filed a brief. 


FINDINGS OF FACT 


1. Complainant, Ed Graff, is an individual whose address is P.O. Box 
381, Ocala, Florida. 

2. Respondent, Dino Distributors, Inc., is a corporation whose address 
is P.O. Box 2990, Providence, Rhode Island. At the time of the transac- 
tions involved herein respondent was licensed under the Act. 

3. On or about July 9, 1980, complainant sold and shipped to respond- 
ent 1,580 Jubilee watermelons having a total weight of 45,290 pounds 
at a price of $10.85 per hundredweight delivered, or a total invoice price 
of $4,913.97, less $90.58 for unloading, or $4,823.39. On July 15, 1980, 
complainant sold and shipped to respondent 680 Jubilee watermelons, 
880 medium Charleston Gray watermelons and 70 large Charleston 
Gray watermelons having a total weight of 37,710 pounds at a price of 
$7.90 per hundredweight delivered, or $2,979.09, less $189.60 for 2,400 
pounds of melons damaged during transit, or a net invoice amount of 
$2,789.49. 

4. The watermelons were transported by truck from Bainbridge, 
Georgia to respondent’s place of business in Providence, Rhode Island, 
and were accepted by respondent on arrival. Respondent has not paid 
complainant any part of the purchase price of the subject melons. 

5. The formal complaint was filed on November 19, 1980, which was 
within nine months after the causes of action alleged herein accrued. 


CONCLUSIONS 


Respondent claims in its answer that the subject watermelons were 
sold with the stipulation that Federal inspections taken at point of ori- 
gin would be provided to verify the shipper’s claim of U.S. No. 1 quality. 
However, the invoices sent by complainant nowhere state that the sub- 
ject melons were to be of U.S. No. 1 quality nor do they refer to any ne- 
cessity for a point of origin inspection. Respondent has not shown that it 
objected at any time to the terms of sale as shown by complainant’s in- 
voices. In addition, respondent did not have the subject watermelons in- 
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spected at destination and therefore has not shown any breach of con- 
tract on the part of complainant. See O. D. Huff, Jr., Inc. v. Pagano & 
Sons, 21 A.D. 385 (1962). 

Since res accepted the subject melons and has not proven any 
breach of contract on the part of complainant, respondent is liable to 
complainant for the full purchase price of such melons, or $7,612.88. Re- 
spondent’s failure to pay complainant such amount is a violation of sec- 
tion 2 of the Act for which reparation should be awarded to complainant 
with interest. 


ORDER 


Within thirty (30) days from the date of this order, respondent shall 
pay to complainant, as reparation, $7,612.88, with interest thereon at 
the rate of 13 percent per annum from August 1, 1980, until paid. 

Copies of this order shall be served upon the parties. 


(No. 21,069) 


TOM BENGARD RANCH, INC. a/t/a KLEEN HARVEST v. PREVOR- 
MAYRSOHN INTERNATIONAL, INC. PACA Docket No. 2-5761. 
Decided November 19, 1981. 


F.o.b. contract—Acceptance, by partial unloading—Abnormal 
transportation conditions—Rejection, without reasonable cause—Resale, 
prompt and proper—Respondent liable for damages 


Where the transportation conditions of the produce were not normal, and where respond- 
ent partially unloaded the produce, respondent’s rejection of the produce was with- 
out reasonable cause. Therefore, respondent is liable to complainant for the differ- 
ence between the contract price and the amount realized from complainant’s resale. 


Andrew Y. Stanton, Presiding Officer. 
Matthew M. McInerney, Newport Beach, Calif., for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
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against respondent in the amount of $585.00 in connection with the sale 
of a shipment of lettuce in interstate commerce. 

A copy of the Report of Investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, who filed an answer thereto, denying liability 
to complainant. 

Since the amount claimed as damages does not exceed $3,000.00, the 
shortened procedure provided in section 47.20 of the Rules of Practice is 
applicable. Pursuant to such procedure, complainant filed an opening 
statement. Complainant also filed a brief. Respondent elected neither to 
submit evidence nor file a brief. 


FINDINGS OF FACT 


1. Complainant, Tom Bengard Ranch, Inc. a/t/a Kleen Harvest, is a 
corporation whose address is 271 Rianda Circle, P.O. Box 5156, Salinas, 
California. 

2. Respondent, Prevor-Mayrsohn International, Inc., is a corporation 
whose address is Unit 127, New York City Terminal Market, Hunts 
Point, Bronx, New York. At the time of the transaction involved herein, 
respondent was licensed under the Act. 

3. On June 13, 1980, complainant sold to respondent 750 cartons of 
lettuce at $2.50 per carton plus $.60 per carton vacuum cooling, $22.50 
Ryan and $.15 per carton brokerage, for a total of $2,460.00 f.o.b. No 
grade was specified, but good delivery standards were applicable, exclud- 
ing bruising and discoloration following bruising. The contract was ne- 
gotiated through a broker, Cal-West Enterprises, Salinas, California. 

4. The lettuce was pre-cooled by Valley Cooling Company. After- 
wards, on June 13, 1981, Valley Cooling Company prepared a bill of lad- 
ing which was signed by the carrier, James Head. On the bill of lading 
was indicated, among other things, that a 34°F. transit temperature was 
to be maintained. 

5. The desired transit temperature for lettuce is 32°F. (U.S. Dept. of 
Agriculture, Protecting Perishable Foods During Transport by Motor- 
truck, Agriculture Handbook No. 105,77 (1970) ). 

6. One June 13, 1980, the lettuce sold to respondent was shipped 
from complainant, in interstate commerce to respondent’s warehouse in 
Jacksonville, Florida, where it arrived the morning of June 18, 1980. 

7. The Ryan tape shows that the lettuce was kept generally at a tem- 
perature ranging from 35°F. to 40°F. for most of the 117 hour trip, 
with a rise to about 42°F. after 30 hours, where it remained for about six 
hours, another rise to 44°F. after 68 hours, where it remained for about 
9 hours, and a third rise to 42°F. after 98 hours, where it remained for 
about 3 hours. 
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8. Upon arrival at respondent’s on June 18, 1980, the lettuce was sub- 


jected to a federal inspection while it was being transferred between 
trailers. The inspection reads, in pertinent part, as follows: 


Condition: Heads or portions of heads not affected by condition factors are 
fresh and crisp. 


Wrapper 
Leaves: No decay affecting wrapper leaves only. 


Head 

Leaves: From one to 3 heads per carton average 6% damage by Internal 
Tipburn. In most cartons no decay, many from 1 to 6 decayed 
heads, average 7% Bacterial Soft Rot; early stages mostly follow- 
ing Tipburn. 

Temp. 38°F. to 49°F. 

Remarks: Inspection and certificate restricted to 7 stacks nearest rear doors 


and upper 4 layers of stack on Trailer Tag No. 715698 OKLA. 
during the process of loading on Trailer No. PCMZ 593419. 


9. After inspection, the lettuce was reloaded onto the original truck. 
Respondent then instructed the broker to notify complainant that re- 
spondent was rejecting the load. 

10. On June 18, 1980, at approximately 12:00 p.m., the broker was in 
contact with a representative of complainant by telephone, passed on 
the inspection results, and stated that respondent rejected the load. 

11. Upon respondent’s rejection, complainant, on June 20, 1980, 
turned the lettuce over to Ben H. Roberts Produce, Inc., Tampa, Florida 
(hereinafter, “Roberts”) to be handled for complainant’s account. Roberts 
obtained net proceeds of $1,875.00 which it remitted to complainant. 

12. Respondent has, to date, not paid complainant any part of the dif- 
ference between the contract price of $2,460.00 and the amount ob- 
tained from Roberts of $1,875.00, or $585.00, which amount complain- 
ant claims as damages. 

13. A formal complaint was filed on February 10, 1981, which was 
within 9 months from the time the cause of action herein accrued. 


CGNCLUSIONS 


The facts of this case are largely undisputed. Complainant contends 
that respondent rejected the lettuce without reasonable cause and is 
thus liable for the $585.00 difference between the contract price and the 
amount complainant obtained from the consignment to Roberts. Re- 
spondent argues that the condition of the lettuce upon arrival at its 
plant was poor and justified its rejection. 

Complainant, as the party alleging that respondent rejected the let- 
tuce without reasonable cause, has the burden of proving its own compli- 
ance with the terms of the f.o.b. contract with respondent. Hegge- 
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blade-Marguleas-Tenneco, Inc. v. Fisher Foods Inc., 33 A.D. 1443 
(1974). As this was an f.o.b. contract, complainant gave the suitable 
shipping condition warranty “that the commodity, at the time of billing, 
is in a condition which, if the shipment is handled under normal trans- 
portation service and conditions, will assure delivery without abnormal 
deterioration at the contract destination agreed upon between the par- 
ties.” (7 CFR 46.43 (j) ). Therefore, if transportation conditions were not 
normal, the suitable shipping condition warranty would not apply. 

The June 18, 1980, inspection found 7% decay, which exceeds the 
good delivery standards for lettuce with no grade specified, set forth in 
section 46.44 (2) of the regulations (7 CFR 46.44 (2) ), of 5% decay. How- 
ever, the Ryan tape shows that on three occasions throughout the period 
of transport, the temperature in the truck rose to above 40°F., where it 
stayed for a total of 18 hours, about 15% of the 117 hour trip. These 
temperatures exceeded the 34°F. specified in the bill of lading, which is 
close to the desired temperature for transporting lettuce by truck (see 
Finding of Fact 5). In addition, the inspection found pulp temperatures 
ranging from 38°F. to 49°F., which would follow from abnormally high 
transit temperatures. These factors lead us to conclude that transporta- 
tion conditions were not normal. 

In addition, there are elements present herein which tend to show that 
the decay found by the inspection is not indicative of inherant problems 
in the lettuce at the time of billing, while it was still in complainant’s 
possession. One is that the inspection took place while the lettuce was 
being transferred between trucks during a day when the temperature 
was 77°F. according to the Market News Service Reports for Hunts 
Point, New York for June 18, 1980. Unlike those situations where the 
inspection takes place on the truck, with temperature controls in opera- 
tion, the inspection herein was taken under temperature conditions that 
could have contributed to the finding of 7% decay. Another element is 
that the finding of 7% decay was based on an inspection restricted to 
seven stacks nearest the rear doors and the upper four layers of the load. 
An unrestricted inspection might have revealed less decay. 

Since transportation conditions were not normal, we conclude that the 
suitable shipping condition warranty was not in effect. Respondent thus 
had no reasonable cause to reject the lettuce purchased from complain- 
ant,' and we conclude, therefore, that complainant has met its burden of 
proving its compliance with the terms of the contract. 

Having rejected the lettuce without reasonable cause, respondent be- 
came liable for the difference between the contract price and amount 


1. That respondent rejected the lettuce without reasonable cause is also indicated by the 
fact that its rejection took place following an act of acceptance (7 CFR 46.2 (bb) (4) ). Re- 
spondent accepted the lettuce by partially unloading it and transferring it to another trail- 
er on June 18, 1980 (Finding of Fact 8). Mario Saikhon v. Russell- Ward Company, Inc. , 34 
A.D. 1940 (1975). 





ECKEL PRODUCE v. C.H. ROBINSON 1785 
Cite as 40 A.D. 1785 


realized from complainant’s resale, provided the resale was made in good 
faith and in a commercially reasonable manner. Bryd Produce Company 
v. Albany Public Markets, Inc., 31 A.D. 136 (1972); U.C.C. 2-796. The 
lettuce was turned over to Ben H. Roberts Produce, Inc., Tampa, Florida, 
on June 20, 1980, to be handled on consignment. Respondent has not ob- 
jected to the resale and we find that it was done in good faith and in a 
commercially reasonable manner. Therefore, the proceeds from such re- 
sale, $1,875.00, must be deducted from the contract price of $2,460.00, 
leaving $585.00 as respondent’s damages to complainant. Respondent’s 
failure to make payment of this sum is a violation of section 2 of the Act, 
for which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $585.00, with interest thereon at the rate of 
13 percent per annum from July 1, 1980, until paid. 

Copies of this order shall be served upon the parties. 


(No. 21,070) 


ECKEL PRODUCE Co. v. C. H. ROBINSON COMPANY. PACA Docket No. 
2-5665. Decided November 19, 1981. 


Agency for undisclosed principal, failure to prove—Broker— 
“Accommodation advance” to shipper, liable for uncollected amount— 
Complaint, dismissed—Counterclaim, granted 


Where complainant failed to prove respondent was an agent for an undisclosed principal, 
but acted as a broker for complainant shipper on an accommodation advance sys- 
tem, complainant must reimburse respondent any amount uncollected by the buyer. 
Therefore, the complaint is dismissed, and respondent’s counterclaim for the re- 
mainder of the reimbursement due to respondent, is granted. 


George S. Whitten, Presiding Officer. 


Matthew M. McInerney, Newport Beach, Calif., for complainant. 
Owen Gleason, Eden Prairie, Minn., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
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complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $10,027.50 in connection with the 
sale of nine truck loads of lettuce in interstate commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto, denying liability 
to complainant. Respondent also filed a counter-claim in the amount of 
$434.67 arising out of the same transactions which were the subject of 
the complaint. Complainant filed a reply to the counter-claim denying 
any liability thereunder. 

Although the amount claimed as damages in the formal complaint ex- 
ceeds $3,000.00, the parties waived oral hearing and the shortened pro- 
cedure provided in section 47.20 of the Rules of Practice (7 CFR 47.20) is 
therefore applicable. Pursuant to such procedure, complainant filed an 
opening statement and respondent filed an answering statement. Both 
parties filed a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Frank Eckel, Inc. and 
Grainger Farms, Inc. d/b/a Eckel Produce Co., whose address is P.O. 
Box 1027, Salinas, California. At the time of the transactions involved 
herein complainant was licensed under the Act. 

2. Respondent, C. H. Robinson Company, is a corporation whose ad- 
dress is 7525 Mitchell Road, Eden Prairie, Minnesota. At the time of the 
transactions involved herein respondent was licensed under the Act. 

3. Between May 4, and June 13, 1979, complainant sold through re- 
spondent acting as broker, nine truck loads of lettuce, at invoice prices 
totaling $18,706.47, to Glencoe Foods Inc., of Glencoe, Minnesota and 
other receivers. 

4. Between May 4, and June 13, 1979, complainant shipped the nine 
truckloads of lettuce from loading point in the state of California to 
Glencoe Foods, Glencoe, Minnesota and other receivers. 

5. After receipt and acceptance of the nine truckloads of lettuce or 
portions thereof by Glencoe Foods, C. H. Robinson Company made ac- 
commodation advances to complainant in the total amount of 
$10,462.17, covering the purchases of lettuce made by Glencoe Foods. 
Kight of the nine checks by which the accommodation advances were 
made contained stamped on the face thereof the following notation: 


Accommodation Advance 


We have not collected in full from all of the buyers, but are 
remitting to you as an accommodation advance on the 
understanding that you will reimburse us for any accounts 
not collected. 
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The check which did not have the above notation (#532928) had a box 
checked beside which were the words: “ACCOMMODATION BILLING 
REMITTANCE”. 

7. Glencoe Foods subsequently experienced financial difficulties and 
became unable to pay and did not pay any portion of the $10,462.17 in- 
voice cost of complainant’s lettuce. On August 21, 1979, respondent 
wrote to complainant to inform it that the amounts previously advanced 
on the Glencoe Foods account were being deducted from payments due 
on other accounts. Respondent deducted a total of $10,027.50 from 
Kckel invoices covering 13 shipments of produce between June 27, 1979, 
and August 15, 1979. 

8. An informal complaint was filed on January 30, 1980, which was 
within nine months after the causes of action alleged herein accrued. 
An informal counter-claim was filed on February 25, 1980, which was 
within nine months after the causes of action relative to such counter- 
claim accrued. 


CONCLUSIONS 


In its formal complaint complainant states that it “sold to respondent, 
acting in the capacity of an agent, nine truckloads of lettuce . . .”. In ad- 
dition, complainant states “that said contract was negotiated by C. H. 
Robinson Company, a broker acting as an agent on an accommodation 
advance system in which complainant was not made aware to whom re- 
spondent would sell.” It would appear, therefore, from these allegations 
in the complaint, that complainant is contending that respondent is lia- 
ble for the purchase price of the subject lettuce as an agent for a partial- 
ly disclosed principal. In support of complainant’s contentions it is noted 
that all of the invoices pertaining to the subject shipments of lettuce 
state that such lettuce was sold to C. H. Robinson Co. However, respond- 
ent in response to the invoices sent a standard a form which stated as 
follows: 


Gentlemen: 


In accordance with our interpretation of PACA Regula- 
tions, we are returning your invoice to you for correction. 
Please reinvoice us promptly, showing the correction we 
have checked below: 


Your invoice indicates the merchandise was “Sold” to us, 
whereas in reality we acted as your broker in this transac- 
tion and have invoiced the merchandise as an accommoda- 
tion for your account. Please reinvoice, showing us as your 
agent on your invoice. 
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KKK KR. 
Yours truly, 


C. H. Robinson Company 


Furthermore, respondent offered evidence that complainant was aware, 
in the case of each shipment, that the subject lettuce was being sold to 
Glencoe Foods. In its answering statement respondent submitted the af- 
fidavit of Greg Goven stating that Mr. Goven had, in the case of each 
shipment, communicated directly by telephone with Steve Church who 
was acting at the time on behalf of complainant and informed him of the 
sales to Glencoe Foods. In addition, Mr. Goven pointed out that, prior to 
C. H. Robinson Company’s acting as broker between complainant and 
Glencoe Foods, complainant had been in the practice of selling direct to 
Glencoe Foods. Mr. Goven stated in addition that since C. H. Robinson 
was acting as a broker on complainant’s behalf in sales to other buyers in 
the Minneapolis, Minnesota area it was decided and agreed between 
C.H. Robinson Company and complainant that C. H. Robinson Com- 
pany would begin to handle the account of Glencoe Foods in addition to 
the other accounts being handled. Mr. Goven also stated that sales were 
made through C. H. Robinson Co., by complainant, to Glencoe Foods for 
at least six months prior to the transactions which are the subject of the 
complaint. Although complainant had previously submitted an affidavit 
by Steve Church and therefore could presumably have submitted an ad- 
ditional affidavit as a statement in reply in order to rebut the allegations 
of Mr. Goven made in respondent’s answering statement, complainant 
chose not to do so. We are warranted therefore in finding that complain- 
ant did have prior knowledge that each of the sales were being made to 
Glencoe Foods. This, of course, takes this case out the category of agency 
on behalf of an undisclosed or partially disclosed principal. 

Complainant in its brief cites the case of Mission Shippers v. M. Hall, 
32 A.D. 1849 (1973) as authority for its contention that respondent 
should be liable to complainant for the amounts which Glencoe Foods 
failed to pay on the theory that respondent was negligent in exercising 
its responsibilities as a broker. However that case is clearly distinguisha- 
ble from the present case in that the seller in the Mission Shippers case 
did not know who the pool buyers were until a confirmation was sent or 
delivery tickets were returned. In addition, the broker in the Mission 
Shippers case did not put the seller on notice that the payments which it 
was making to the seller were accommodation advances. We find no 
basis for complainant’s allegation of negligence and further conclude 
that complainant has failed to establish any basis for any liability on the 
part of respondent. 
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Respondent has shown that it advanced complainant a total of 
$10,462.17, but recouped only $10,027.50 by its deductions from other 
accounts. Therefore, there remains the amount of $434.67 due to re- 
spondent from complainant. Respondent has counterclaimed for this 
amount and we conclude that complainant’s failure to pay respondent 
such amount is a violation of section 2 of the Act for which reparation 

should be awarded with interest. 


ORDER 


The complaint is dismissed. 

Within 30 days from the date of this order, complainant shall pay to 
respondent as reparation, $434.67, with interest thereon at the rate of 
13% per annum from September 1, 1979, until paid. 

Copies of this order shall be served upon the parties. 


(No. 21,071) 


CASILLAS BROS., INC. v. HAROLD H. UTTER and RAYMOND L. UTTER d/b/a 
GRATZ & UTTER. PACA Docket No. 2-5780. Decided November 
20, 1981. 


Buyer’s market protection, failure to prove term of sale—Broker, 
authority of—Liability for original fixed price 


Where respondent failed to prove there was an agreement between the parties whereby, 
upon acceptance of the onions, the price of such onions was subject to adjustment in 
case of market decline, and where respondent failed to submit evidence to show the 
broker had authority to negotiate and agree to any subsequent price reductions, re- 
spondent is liable for the original fixed price of the onions. 


Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $1,800.00 in connection with a 
transaction in interstate commerce involving two truck shipments of 
onions from California to New York State. 
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A copy of the Department’s report of investigation was served upon 
the parties. A copy of the formal complaint was served upon respondent, 
which filed an answer thereto admitting most of the allegations in the 
complaint but setting out certain defenses. 

As the amount of damages prayed for in the complaint is less than 
$3,000.00, the shortened procedure set out in PACA Rules of Practice at 
7 CFR §47.20 is applicable. Under this procedure the verified pleadings 
of the parties are considered as evidence in the case, as in the Depart- 
ment’s report of investigation. The parties were given an opportunity to 
submit further evidence in the form of sworn statements and to file 
briefs. However, neither party submitted an additional statement or 
brief. 


FINDINGS OF FACT 


1. Complainant is a corporation whose address is P.O. Box 10, Hol- 
lister, California. 

2. Respondent is a partnership whose address is R.D. 2, Goshen, New 
York. At the time of the transaction described herein respondent was li- 
censed under the Act. 

3. On or about July 21, 1980, complainant and respondent entered in- 
to an oral contract negotiated by the brokerage firm of Zambito Produce 
Sales in Philadelphia. This was for the purchase by respondent and sale 
by complainant of two trucks of onions described in the broker’s con- 
firmation of that date as “Yellow Globe type US One 1-3/4” — 2-3/4” 
Approx. manifest each truck: 850/50# sax $7.50 Dlvd.” 

4. On July 22 and July 23, 1980, complainant loaded and shipped two 
truck loads of No. 1 “prepack” yellow onions from at its place of business 
in Hollister, California, to respondent in Goshen, New York. 

5. These trucks of onions reached respondent in New York State at 
unknown times and dates and were received and accepted by respond- 
ent. Both trucks were invoiced to respondent at $7.50 for 900 units in a 
total amount of $6,750.00 for each truck. 

6. At an unknown time and date respondent remitted to complainant 
$11,700.00 leaving a balance due on these invoices of $1,800.00. 

7. Complainant filed a timely complaint to initiate this proceeding on 
March 2, 1981, within nine months of the accrual of its alleged cause of 
action. 


CONCLUSIONS 


Although the complaint does not state as clearly as it might how many 
onions were actually shipped, there is correspondence from respondent 
in the file indicating that respondent is not objecting to the invoice 
amounts as such; but is asserting that the price was subject to adjust- 
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ment upon a market decline. The answer, as we understand it, attempts 
to justify the $1,800.00 deduction taken by respondent as one agreed 
upon by respondent’s agent, a Mr. Stanley Urbanski, and a Mr. Chuck 
Zambito of the brokerage firm, presumably to effect this price adjust- 
ment. 

However, the broker’s confirmation attached to the complaint says 
nothing about any buyer’s market protection as one of the terms of the 
sale. That document shows the transaction as a delivered sale at a fixed 
price. Also the record is devoid of any evidence that Mr. Zambito had au- 
thority to negotiate and agree to any subsequent price reduction. Ordi- 
narily a broker’s authority terminates after he has negotiated a sale. 
Northcross Distributing v. Sam’s Produce, 38 A.D. 1369 (1979) and 
cases cited therein at 1371. There is no showing here that the broker 
ever received additional authority, and we conclude that he had none. 
We further conclude that the sales were made at a fixed price of $7.50 
per sack totalling $13,500.00 for both trucks. Respondent’s failure to 
pay this full amount is a violation of section 2 of the Act for which 
reparation should be awarded. 


ORDER 


Within thirty (30) days from the date of this order, respondent shall 
pay to complainant as reparation the sum of $1,800.00 with interest 


thereon at the rate of 13 percent per annum from September 1, 1980, 
until paid. 
Copies of this order shall be served upon the parties. 


(No. 21,072) 


GLENN VIRGIL RISDON d/b/a ANTIGO POTATO EXCHANGE v. JIM J. 
REEVES d/b/a J. J. REEVES. PACA Docket No. 2-5785. Decided 
November 20, 1981. 


Rejection, improper notice of—Acceptance—Breach of warranty, failure to 
prove—Liability for entire contract price 


Where respondent’s improper notice of rejection constitutes acceptance, and where re- 
spondent also failed to prove a breach of warranty by complainant, respondent is 
liable for the entire contract price of the potatoes. 


Andrew Y. Stanton, Presiding Officer. 
Complainant, pro se. 
Chris Raff, Searcy, Ark., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $3,352.50, in connection with the 
sale of two truckloads of potatoes in interstate commerce. 

A copy of the Report of Investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, who filed an answer thereto, denying liability 
to complainant. 

Although the amount claimed as damages exceeds $3,000.00, the par- 
ties did not request an oral hearing. Accordingly, the shortened pro- 
cedure provided in section 47.20 of the Rules of Practice (7 CFR 47.20) is 
applicable. Pursuant to such procedure, the parties were given the op- 
portunity to submit additional evidence in the form of verified state- 
ments and to file briefs, but elected not to do so. 


FINDINGS OF FACT 


1. Complainant, Glenn Virgil Risdon d/b/a Antigo Potato Brokerage 
Exchange, is an individual whose address is P.O. Box 484, Antigo, Wis- 


consin. 

2. Respondent, Jim J. Reeves d/b/a J.J. Reeves, is an individual 
whose address is P.O. Box 321, Bradford, Arkansas. At the time of the 
transaction involved herein, respondent was licensed under the Act. 

3. On October 7, 1980, complainant sold respondent a truckload of po- 
tatoes, consisting of 250 sacks of U.S. No. 1 potatoes at 7.50 per sack, 
and 340 sacks of ungraded potatoes at $4.50 per sack, for a total of 
$2,640.00 f.o.b. 

4. The truckload of potatoes referred to in Finding of Fact 3 was 
picked up by respondent’s truck driver at complainant’s place of business 
on October 7, 1980, and shipped in interstate commerce to respondent. 

5. On October 11, 1980, complainant sold respondent a truckload of 
potatoes consisting of 325 sacks of U.S. No. 1 potatoes at $7.50 per sack, 
and 197 sacks of ungraded potatoes at $4.50 per sack, for a total of 
$2,865.00 f.o.b. 

6. The truckload of potatoes referred to in Finding of Fact 5 was 
picked up by respondent’s truck driver at complainant’s place of business 
on October 11, 1980, and shipped in interstate commerce to respondent. 

7. Respondent has paid complainant $2,152.50 for the two truckloads 
of potatoes. Respondent had payment stopped on a check for $3,352.50 
dated October 7, 1980, representing the unpaid portion of the invoice 
prices, and, to date, has failed to pay complainant any part of this sum. 
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8. A formal complaint was filed on February 23, 1981, which was 
within nine months from the time the cause of action herein accrued. 


CONCLUSIONS 


This case involves two truckloads of potatoes bought by respondent 
from complainant, for which respondent has remitted only a portion of 
the contract price, leaving $3,352.50 unpaid. Respondent contends that 
many of the ungraded potatoes comprising part of the two truckloads 
were frozen, and that because of such condition, respondent actually lost 
money on the potatoes despite withholding part of the contract price. 

Respondent denies that it accepted the two truckloads, contending 
that upon arrival, the potatoes did not conform to the terms of the con- 
tract, and that it immediately contacted complainant concerning this 
lack of compliance. In other words, respondent claims that it properly 
rejected the potatoes. However, in order for a proper rejection to take 
place, notice of rejection must be given in clear unmistakable terms. A 
mere complaint is not sufficient. Royal Packing Co. v. Quaker City 
Produce Company, 37 A.D. 1486, 1490 (1978). The circumstances of re- 
spondent’s alleged rejection are set forth by J. J. Reeves, respondent’s 
owner, in an affidavit submitted along with respondent’s answer, in 
which Reeves relates the contents of his telephone conversations with 
complainant’s owner, Glenn Risdon, after the two truckloads of potatoes 
had arrived. With respect to the truckload shipped on October 7, 1980, 
Reeves states as follows: “I called Glenn Risdon and told him the first 
load of potatoes that the No. 2 potatoes had a lot of frozen potatoes in 
them and he told me to go ahead and keep up with what I had to make up 
and he would do what was right about it.” Regarding the truckload 
shipped on October 11, 1980, Reeves asserts that he called Risdon after 
receiving the potatoes, but “Mr. Risdon was very rude and would not 
talk to me.” These telephone conversations cannot reasonably be inter- 
preted to constitute respondent’s rejection of the potatoes, as it appears 
that Reeves was merely complaining about their condition. Therefore, 
we conclude that a proper notice of rejection was never given by re- 
spondent. 

Reeves’ conversations with Risdon also did not result in authorization 
being given respondent to handle the potatoes on consignment. It has 
frequently been held that expressions such as “do the best you can with 
it,” or similar language, such as the utterances of Risdon herein, cannot 
be construed as authorization to handle produce on consignment for the 
account of the shipper. Nick Barkley Co. of Arizona v. Ifsco, Inc., 31 
A.D. 279 (1972). 

Since complainant did not receive notice of rejection for the two truck- 
loads of potatoes, respondent is considered to have accepted them (7 





1794 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 40 A.D. 1791 


CFR 46.2 (dd) (3) ). Having accepted the potatoes, respondent became li- 
able for the contract price, less damages due to any breach of warranty 
by complainant. Respondent has the burden of proving both the breach 
and damages by a preponderance of the evidence. G & S Produce Co., 
Inc. v. Schnuck Distributing Co., Inc., 34 A.D. 1604 (1975). There was a 
warranty given by complainant in this case. The contracts entered into 
were f.o.b. contracts, even though no provisions concerning risk of loss 
were contained in the invoices nor alleged by complainant to be in effect, 
as a contract which does not contain any term explicitly allocating loss is 
considered to be a “shipment” or f.o.b. contract. White and Summers, 
Handbook of the Law Under the Uniform Commercial Code, section 5-2 
at 143 (1972). In f.o.b. contracts, the seller gives a warranty of suitable 
shipping condition, that is “that the commodity, at the time of billing, is 
in a condition which, if the shipment is handled under normal 
transportation service and conditions, will assure delivery without ab- 
normal deterioration at the contract destination agreed upon between 
the parties.” (7 CFR 46.43 (j) ). Therefore, what must be determined is 
whether complainant breached its suitable shipping condition warranty. 

Respondent argues emphatically that there was a breach of warranty 
by complainant in that the ungraded potatoes had been frozen before re- 
spondent’s truck drivers picked them up, and they were thus of little 
value. To support this argument, respondent has produced numerous 
affidavits, an unsworn letter, and photographs allegedly depicting the 
potatoes at issue. However, this evidence is not sufficient to sustain re- 
spondent’s burden of proof as to a breach of warranty. The affidavit of 
respondent’s owner, J. J. Reeves, is obviously a self-serving document 
and must be viewed with skepticism. In addition, Reeves does not speci- 
fy the degree of damage which the potatoes allegedly incurred. The affi- 
davits of respondent’s truck drivers, Terry Green and Ray Darr, are also 
self-serving, do not specify the degree of damage, and are written by 
men who admit that they are “not qualified to inspect a load of potatoes 
and tell if they are frozen,” and that when they picked up the potatoes, 
they “didn’t look at the potatoes . . . merily [sic] signed the bills without 
looking at the potatoes.” (Affidavits of Terry Green and Ray Darr, dated 
May 5, 1981, Exhibits No. 3 and No. 4, respectively, of respondent’s 
answer). These affidavits cannot be granted any significant weight in de- 
termining whether the potatoes were frozen prior to the time they were 
picked up by Green and Darr. The numerous affidavits of respondent's 
buyers attest to the fact that some potatoes purchased from respondent 
were frozen. However, the issue being dealt with in this proceeding is 
whether the potatoes were frozen when they were picked up by respond- 
ent’s truck drivers, and the buyers’ affidavits, since they do not address 
that point, are not material. Also immaterial is the unsworn letter writ- 
ten by an Arkansas health official, asserting that the potatoes he in- 
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spected on November 25, 1980, appear to have been subject to a freezing 
temperature that caused them to decompose, since the date of inspection 
is too remote from the time of tender, mid October, and the letter does 
not indicate that the potatoes inspected were those involved in this 
proceeding. Finally, it is impossible to tell from the photographs sub- 
mitted whether the potatoes represented therein were frozen, and how 
soon after the potatoes were picked up such photographs were taken. 
Therefore, they are also immaterial. 

Respondent’s failure to produce any material evidence of a breach of 
warranty renders it liable for the entire contract price. Respondent has 
failed to pay $3,352.50 of such price, thereby violating section 2 of the 
Act, for which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $3,352.50, with interest thereon at the rate 
of 13% per annum from November 1, 1980, until paid. 

Copies of this order shall be served upon the parties. 


(No. 21,073) 


ARNOLD J. RODIN, INC. v. LLOYD MYERS Co. PACA Docket No. 
2-5795. Decided November 20, 1981. 


Agent, authority of—Accord and satisfaction, failure to prove—Double 


payment, unjust enrichment—Obligation for restitution 


Where respondent received a double payment for a shipment of mixed vegetables, and 
failed to prove complainant accepted a $500 check as an accord and satisfaction, re- 
spondent is obligated to make the appropriate restitution of the double payment to 
complainant. 


George L. Aubrey, Presiding Officer. 
Laurence D. Heitsch, Birmingham, Mich., for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§499 et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 





1796 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 

Cite as 40 A.D. 1795 
against respondent in the amount of $5,297.40 in connection with the 
payment of that sum of money in a transaction in interstate commerce 
involving a truck shipment of mixed vegetables from California to De- 
troit, Michigan. 

A copy of the report of investigation of this Department was served 
upon the parties. A copy of the formal complaint was served upon re- 
spondent, which filed an answer thereto admitting most of it material 
allegations, but also raising an affirmative defense. 

Although the amount claimed as damages in the formal complaint is 
greater than $3,000.00, the parties have waived an oral hearing. There- 
fore, the shortened procedure provided in PACA Rules of Practice at 7 
CFR §47.20 is applicable. Under this procedure the verified pleadings of 
the parties are considered a part of the evidence in the case, as is the De- 
partment’s report of investigation. The parties were given an oppor- 
tunity to submit further evidence in the form of sworn statements. Both 
parties submitted additional statements; and respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation whose address is 7201 West Fort 
Street, Detroit, Michigan. 

2. Respondent is a corporation whose address is Route 2 Box 6556, 
Carmel, California. At the time of the transaction described herein re- 
spondent was licensed under the Act. 

3. Pursuant to an oral contract, on or about February 7, 1980, re- 
spondent shipped from Carmel, California to complainant in Detroit, 
Michigan one truck load of mixed vegetables consisting of 100 units of 
broccoli 14’s, 200 units of cauliflower 12’s, 50 units of asparagus and 
452 units of lettuce, for a total invoice amount of $5,297.40. These 
perishable commodities were received and accepted by complainant at 
an unknown time and date. 

4. On or about March 28, 1980, complainant remitted to respondent 
its check drawn on the Michigan National Bank of Detroit in the amount 
of $5,297.40 as full payment for this shipment. The check was received 
and deposited for collection in its own bank by respondent at an un- 
known time and date, but was subsequently not honored by the drawee 
bank because of insufficient funds. 

5. On April 17, 1980, complainant caused to be effected through the 
Michigan National Bank a wire transfer of funds to the account of re- 
spondent in the amount of the dishonored check. 

6. On or about May 12, 1980, respondent redeposited the original dis- 
honored check from complainant. This time the check was, in due 
course, honored by the drawee bank. 

7. After several demands for repayment by complainant, on or about 
December 10, 1980, the parties entered into negotiations about their ac- 
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counts through the intermediation of one Leo Goldberg, apparently of 
Los Angeles, California. On or about December 11, 1980, respondent at- 
tempted to effect a compromise of complainant’s claim, and sent its 
check in the amount of $500.00 to Mr. Goldberg, who subsequently en- 
dorsed and forwarded it to complainant. 
8. Complainant filed an informal complaint to initiate this proceeding 
on July 7, 1980, within nine months of the accrual of its alleged cause of 
action. This was followed by a formal complaint on March 13, 1981. 


CONCLUSIONS 


Respondent admits having received a double payment in this transac- 
tion, but attempts to set up the $500.00 check as an affirmative defense; 
i.e.,as an accord and satisfaction. 

Complainant does not deny having received this $500.00 check, but 
does deny accepting it as satisfaction of the indebtedness. Apparently, 
the check was never negotiated by complainant. 

As we understand respondent’s position in the case, Mr. Goldberg was 
acting as the agent of complainant and, by accepting the $500.00 check, 
bound complainant to the alleged accord and satisfaction proposed by re- 
spondent. However complainant denies this, and has submitted Mr. 
Goldberg’s affidavit stating that he had no authority to compromise and 
settle the account. We must conclude that he had no such actual author- 
ity. 

But respondent maintains that there was in existence what it calls an 
“agency by estoppel.” Respondent contends that Mr. Goldberg had, if not 
actual authority, at least apparent authority to effect a compromise. 
However respondent has shown no acts or omissions on the part of com- 
plainant which would tend to cloak Mr. Goldberg with apparent author- 
ity to act responsibly for complainant.’ We must conclude that no accord 
and satisfaction was reached by the parties through the intervention of 
Mr. Goldberg. 

Nor does complainant’s retention of the $500.00 check constitute an 
accord and satisfaction. Under some circumstance it might — the 
authorities are not in complete agreement on this point. However, in the 
instant case there is no evidence of a bonafide dispute about the merits 
of the claim or its amount. For this reason there is no basis for any ac- 
cord and satisfaction. Zinno v. Marvin, 24 A.D. 396 (1965). 


1. After the evidence was closed respondent attempted to introduce a copy of a letter it 
had received in August 1980, in which complainant named Mr. Goldberg as its collection 
agent. This came too late to be received in evidence. In any case, the letter did not confer 
any authority on Mr. Goldberg to compromise the claim as contended by respondent. 
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Respondent's receipt of the double payment constitutes unjust enrich- 
ment, and carries with it an implied obligation to make appropriate res- 
titution. Restatement of Restitution, §1. Respondent’s failure to do this 
is unfair conduct within the contemplation of the Act, and is a violation 
of section 2 thereof for which reparation should be awarded. 


ORDER 


Within thirty days from the date of this order respondent shall pay to 
complainant as reparation the amount of $5,297.40 with interest there- 
on at the rate of 13% per annum from June 1, 1980, until paid. 

Copies of this order shall be served upon the parties. 


(No. 21,074) 


ONEONTA TRADING CORPORATION v. TOMMIE’S CELLO-PAK, INC. PACA 
Docket No. 2-5781. Decided November 25, 1981. 


F.o.b. sale—Overshipment, acceptance of—Transportation service and 
conditions, failure to show normality of —Liability for full invoice amount 


Where respondent accepted the overshipment of produce, and failed to have them in- 
spected timely, and also failed to offer proof transportation service and conditions 
were normal, respondent is liable for the full invoice amount of the produce. 


George L. Aubrey, Presiding Officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $2,197.80 in connection with a 
transaction in interstate commerce involving one truck shipment of 
cherries and apples from the State of Washington to Oklahoma City, 
Oklahoma. 

A copy of the formal complaint was served upon respondent, which 
filed an answer thereto admitting some of the allegations of the com- 
plaint, but also asserting certain defenses. Because the amount claimed 
in damages is less than $3,000.00, the shortened procedure provided in 
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PACA Rules of Practice at 7 CFR §47.20 is applicable. Under this proce- 
dure the verified pleadings of the parties are considered a part of the evi- 
dence in the case. The parties were given an opportunity to submit addi- 
tional evidence in the form of sworn statements and to file briefs. How- 
ever, neither party submitted additional evidence or briefs. 


FINDINGS OF FACT 


1. Complainant is a corporation whose address is P.O. Box 549, 
Wenatchee, Washington. 

2. Respondent is a corporation whose address is 1306 S.W. 2nd 
Street, Oklahoma City, Oklahoma. At the time of the transaction de- 
scribed herein respondent was licensed under the Act. 

3. Pursuant to an oral f.o.b. contract, on June 25, 1980, complainant 
loaded and shipped via truck from Wenatchee, Washington to respond- 
ent in Oklahoma City, a quantity of apples and cherries. These were in- 
voiced to respondent on July 17, 1980, as follows: 


INVOICE: TOMMIE’S CELLO PACK Shipped 6/25/80 
1306 S.W. 2nd St. From: Yakima, WA 
Oklahoma City, OK 73108 


TERMS: FOB SALE/CHECK To Oklahoma City, OK 
Route: Bama Pie Truck 


Service Maintain 33° 


Label: SCARLET — CUBBER- 
LEY 


Description Price Amount 
WA #1 Van Cherries 20# $11.00 $6,534.00 
net 12 row and larger 
Extra Fancy Red Delicious 15.00 1,500.00 
88's 

30 Fancy Reds 12/3# 2 1/4’s 13.20 396.00 
Palletization 10 59.40 


724 $8,489.40 


4. This truck arrived at respondent’s place of business in Oklahoma 
City on June 29, 1980, but did not receive USDA inspection until July 2, 
1980 at 9:45 a.m. Results of the inspection of the cherries reported on 
the official USDA inspection certificate were as follows: 


Applicant: Address: 
Tommie’s Cello Pack 1306 S.W. 2nd, 
Oklahoma City, Oklahoma 73108 


Shipper: Address: 
Oneonta Trading Corp. Yakima, Washington 
Receiver: Address: 
Tommie’s Cello Pack 1306 S.W. 2nd, 
Oklahoma City, Oklahoma 73108 
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Where Inspected: 
Applicant’s Cooler 


Products 

Inspected: SWEET CHERRIES in cardboard flats printed “Scarlett, 
Scarlett Fruit Co., Inc., Buena, Wa., 20 lbs net, 12 row size 
and larger, Produce U.S.A.” Applicant states: 594 flats. 


Condition 

of Load: Stacked on pallets at above location. 
Condition 

of Pack: Well Filled. Film lined. 


Temperature 
of Product: In various flats in various locations: range from 44 to 46°F. 


Condition: Mostly firm, some firm ripe. Bright red to deep red color. 
Stems fresh and green. From 2 to 12% average 7% damage 
by bruising scattered throughout pack affecting firm ripe 
fruit. Decay from 3 to 15%, average 7%, Blue Mold Rot in 
various stages, mostly advanced. 

5. On October 6, 1980, complainant received a remittance from re- 
spondent in the amount of $6,291.60 leaving a balance due of $2,197.80 
for this transaction. 

6. A formal complaint was filed with the Department to initiate this 
proceeding on February 23, 1981, within nine months of the accrual of 
the alleged cause of action. 


CONCLUSIONS 


Respondent contends that it ordered only 396 units of the cherries but 
that 594 units were received. If true this overshipment might be consid- 
ered as a nonconforming tender under the contract of sale giving re- 
spondent the right to reject the whole lot of cherries or any commercial 
unit thereof. Uniform Commercial Code, section 2-601; and see An- 
thony Brokerage v. The Auster Co., 38 A.D. 1643 (1979). Here it appears 
that respondent accepted the entire lot of cherries as well as the apples 
on the truck; nor is there any showing that respondent ever attempted to 
revoke its acceptance. Accordingly, respondent must pay the contract 
price for all goods ordered and accepted. Uniform Commercial Code, sec- 
tion 2-607. Respondent would be liable for only the reasonable value for 
goods received but not ordered. Decon v. Virginia Tomato, 30 A.D. 568 
(1971). Absent other evidence this is the same as the contract price. 
Freshpict Foods v.H. R. Bushman & Son, 29 A.D. 71 (1970). 

Respondent also complains about the decayed condition of the cherries 
as shown on the July 2, 1980 inspection certificate. We are not per- 
suaded that this inspection was indicative of the arrival condition of the 
product three days earlier. Also there is no showing made by respondent 
that transit conditions were normal. In this f.o.b. sale respondent has 
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the burden of showing that transportation service and conditions were 
normal before it can invoke any warranty of suitable shipping condition 
against the complainant shipper. Parsons Packing v. Pacific Gamble 
Robinson Co., 38 A.D. 760 (1979). 

We must conclude that respondent has offered no effective defense 
and is liable for the full invoice amount. Its failure to pay the full 
amount is a violation of section 2 of the Act for which reparation should 
be awarded. 


ORDER 


Within 30 days from the date of this order respondent shall pay to 
complainant as reparation the amount of $2,197.80 with interest there- 
on at the rate of 13% percent per annum from August 1, 1980, until 
paid. 

Copies of this order shall be served upon the parties. 


MISCELLANEOUS ORDER ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


(No. 21,076) 


PARAMOUNT CITRUS ASSOCIATION, INC. v. FISHMAN PRODUCE 
Co. PACA Docket No. 2-5728. Order issued November 20, 1981. 


ORDER ON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), a Decision and 
Order was issued on September 9, 1981, in which both the complaint 
and counterclaim were dismissed. The counterclaim was dismissed be- 
cause it had asked for lost profits but failed to prove that the complain- 
ant entered into the contract with it having specific knowledge as to re- 
spondent’s resale arrangement. On October 20, 1981, subsequent to an 
extension of time, the respondent asked for reconsideration of the dis- 
missal of its counterclaim on the ground that it had not asked for lost 
profits but for damages for actual loss. However, the respondent’s coun- 
terclaim provides: “(d) That Respondent was deprived of a normal profit 
and there is now due from Complainant $1,006.50* **.” Now respondent 
attempts to say that it was not only asking for lost profits here but the 
amount of its deficit. The latter was not properly pleaded and no reason- 
able person could construe its answer and counterclaim as a claim for 
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both. Consequently, the respondent’s request for reconsideration should 
be, and is, denied. 
This order shall be served upon the parties. 
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REPARATION DEFAULT DECISIONS—(RD) ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


(No, 21,077) 


MANA-HILL PACKING Co., INC. v. E.C. RUSSELL TOMATO Co., INC. 
PACA Docket No. RD-81-276. Reparation of $28,510.00 with 
13 percent interest from February 1, 1981, awarded complainant 
against respondent in order issued November 10, 1981. 


(No. 21,078) 


TRICAR SALES, INC. v. NIELSEN PRODUCE Co. PACA Docket No. 
RD-81-277. Reparation of $19,590.00 with 13 percent interest 
from June 1, 1981, awarded complainant against respondent in or- 
der issued November 10, 1981. 


(No. 21,079) 


TOP PAC GROWERS AND SHIPPERS INC. v. ELMER CLIFFORD RUSSELL d/b/a 
E.C. RUSSELL TOMATO Co. PACA Docket No. RD-81-278. 
Reparation of $1,867.25 with 13 percent interest from December 1, 
1980, awarded complainant against respondent in order issued 
November 10, 1981. 


(No. 21,080) 


DENNIS PRODUCE SALES INC. v. TOMMIES CELLO-PAK, INC. PACA 
Docket No. RD-81-279. Reparation of $4,800.00 with 13 per- 
cent interest from November 1, 1980, awarded complainant against 
respondent in order issued November 10, 1981. 


(No. 21,081) 


NORTHERN FRUIT Co. INC. v. TRI STATE BROKERAGE. PACA Docket 
No. RD-81-280. Reparation of $16,110.00 with 13 percent in- 
terest from July 1, 1981, awarded complainant against respondent 
in order issued November 12, 1981. 


(No. 21,082) 


J.D. (JOHNNY) LOWE, JR. Co., INC. v. DAVID L. ANTHONY d/b/a TRI 
STATE BROKERAGE. PACA Docket No. RD-81-281. _Repara- 
tion of $6,291.86 with 13 percent interest from May 1, 1981, 
awarded complainant against respondent in order issued November 
12,1981. 
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(No. 21,083) 


MAGGIO, INC. v. CHARLES G. HAUN d/b/a CHIEF BRANDS OF TUSCA- 
LoOSA. PACA Docket No. RD-81-282. Reparation of 
$2,700.25 with 13 percent interest from February 1, 1981, awarded 
complainant against respondent in order issued November 12, 
1981. 


(No. 21,084) 


J.S. MCMANUS PRODUCE Co. INC. v. MILLER’S BROKERAGE INC. 
PACA Docket No. RD-81-283. Reparation of $20,900.50 with 
13 percent interest from July 1, 1981, awarded complainant 
against respondent in order issued November 12, 1981. 


(No. 21,085) 


J. J. CROSETTI Co. INC. v. CARL D. NIELSEN & LEADELL (LEE) D. NIELSEN 
d/b/a NIELSEN PRODUCE CoO. PACA Docket No. RD-81-284. 
Reparation of $3,492.00 with 13 percent interest from June 1, 
1981, awarded complainant against respondent in order issued No- 
vember 13, 1981. 


(No. 21,086) 


J.S. MCMANUS PRODUCE Co. INC. v. NIELSEN PRODUCE CO. PACA 
Docket No. RD-81-285. Reparation of $15,426.25 with 13 per- 
cent interest from May 1, 1981, awarded complainant against re- 
spondent in order issued November 13, 1981. 


(No. 21,087) 


J. V. CAMPISI INC. v. NIELSEN PRODUCE Co. PACA Docket No. 
RD-81-286. Reparation of $4,202.00 with 13 percent interest 
from June 1, 1981, awarded complainant against respondent in or- 
der issued November 13, 1981. 


(No. 21,088) 


LET-US-PAK v. CARL D. NIELSEN AND LEADELL (LEE) D. NIELSEN d/b/a 
NIELSEN PRODUCE Co. PACA Docket No. RD-81-287. —_ Repa- 
ration of $1,402.20 with 13 percent interest from July 1, 1981, 
awarded complainant against respondent in order issued November 
13, 1981. 





MISCELLANEOUS 
Cite as 40 A.D. 1805 


(No. 21,089) 


Six L’Ss PACKING COMPANY INC. v. NIELSEN PRODUCE CoO. PACA 
Docket No. RD-81-288. Reparation of $23,342.50 with 13 per- 
cent interest from March 1, 1981, awarded complainant against re- 
spondent in order issued November 16, 1981. 


(No. 21,090) 


DENNIS PRODUCE SALES INC. v. NIELSEN PRODUCE CO. PACA Docket 
No. RD-81-289. Reparation of $7,793.50 with 13 percent inter- 
est from June 1, 1981, awarded complainant against respondent in 
order issued November 16, 1981. 


(No. 21,091) 


VEG-A-MIX v. NIELSEN PRODUCE CO. PACA Docket No. 
RD-81-290. Reparation of $4,944.00 with 13 percent interest 
from June 1, 1981, awarded complainant against respondent in or- 
der issued November 16, 1981. 


(No. 21,092) 


C & G ONION Co. INC. v. ROYCO PRODUCE CORPORATION a/t/a ROYAL 
PRODUCE OF HOUSTON. PACADocket No. RD-81-291. Repa- 
ration of $6,004.25 with 13 percent interest from October 1, 1981, 
awarded complainant against respondent in order issued November 
16, 1981. 


(No. 21,093) 


ANGELO DI GIACOMO v. ENRICO FOOD CENTRE CORP. a/t/a CIOTTI MAR- 
KETS. PACA Docket No. RD-81-293. Reparation of $736.50 
with 13 percent interest from March 1, 1981, awarded complainant 
against respondent in order issued November 17, 1981. 


(No. 21,094) 


WARREN M. FREEDGOOD d/b/a WARREN FREEDGOOD v. REDDI PRODUCE 
Co. PACA Docket No. RD-81-294. Reparation of $9,201.65 
with 13 percent interest from May 1, 1981, awarded complainant 
against respondent in order issued November 17, 1981. 
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(No. 21,095) 


HUNTS POINT TOMATO Co. INC. v. NEW JERSEY TOMATO CO., 
Inc. PACA Docket No. RD-81-295. Reparation of 
$18,768.00 with 13 percent interest from February 1, 1981, 
awarded complainant against respondent in order issued November 
17, 1981. 


(No. 21,096) 


L’S PACKING COMPANY, INC. v. NEW JERSEY TOMATO CO., 
Inc. PACA Docket No. RD-81-296. Reparation of 
$14,579.20 with 13 percent interest from March 1, 1981, awarded 
complainant against respondent in order issued November 17, 
1981. 


(No. 21,097) 


PRODUCE PRODUCTS INC. v. THE SALAD Co. INC. PACA Docket No. 
RD-81-297. Reparation of $3,891.00 with 13 percent interest 
from September 1, 1980, awarded complainant against respondent 
in order issued November 18, 1981. 


(No. 21,098) 


MAGGIO, INC. v. ANSHI PRODUCE COMPANY. PACA Docket No. 
RD-81-298. Reparation of $53,575.25 with 13 percent interest 
from March 1, 1981, awarded complainant against respondent in 
order issued November 18, 1981. 


(No. 21,099) 


MARK T. ADAMSON COMPANY v. SUNRISE PAK-N-KOOL INC. PACA 
Docket No. RD-81-237. Reparation of $1,853.10 with 13 per- 
cent interest from November 1, 1980, awarded complainant against 
respondent in order issued November 18, 1981. 


(No. 21,100) 


EUGENE D. SILVA v. E. VEGA & SONS PRODUCE. PACA Docket No. 
RD-81-300. Reparation of $1,196.00 with 13 percent interest 
from November 1, 1980, awarded complainant in order issued 
November 23, 1981. 





MISCELLANEOUS 
Cite as 40 A.D. 1807 


(No. 21,101) 


MURAKAMI FARMS INC. a/t/a MURAKAMI PRODUCE CoO. v. TRI COUNTY 
VEGETABLE PEELING INC. PACA Docket No. RD-81-301. 
Reparation of $3,900.00 with 13 percent interest from May 1, 1981, 
awarded complainant against respondent in order issued November 
23,1981. 


(No. 21,102) 


NICK SLOANE FRUIT & PRODUCE DISTRIBUTOR v. PRECIOSA PACKING 
HousE Inc. PACA Docket No. RD-81-303. Reparation of 
$34,723.00 with 13 percent interest from August 1, 1981, awarded 
complainant against respondent in order issued November 23, 
1981. 


(No. 21,103) 


S. M. JONES & Co., INC. v. CARL D. NIELSEN & LEADELL (LEE) D. NIEL- 
SEN d/b/a NIELSEN PRODUCE CO. PACA Docket No. 
RD-81-305. Reparation of $13,885.00 with 13 percent interest 
from June 1, 1981, awarded complainant against respondent in 
order issued November 24, 1981. 


(No. 21,104) 


MYCo v. CARL D. NIELSEN AND LEADELL (LEE) D. NIELSEN d/b/a NIELSEN 
PRODUCE Co. PACA Docket No. RD-81-306. Reparation of 
$928.80 with 13 percent interest from May 1, 1981, awarded com- 
plainant against respondent in order issued November 24, 1981. 


(No. 21,105) 


PAM PAK DISTRIBUTORS INC. v. CARL D. NIELSEN AND LEADELL (LEE) D. 
NIELSEN d/b/a NIELSEN PRODUCE CO. PACA Docket No. 
RD-81-307. Reparation of $8,627.50 with 13 percent interest 
from July 1, 1981, awarded complainant against respondent in 
order issued November 24, 1981. 


(No. 21,106) 


CAL-CEL MARKETING INC. v. CARL D. NIELSEN AND LEADELL (LEE) D. 
NIELSEN d/b/a NIELSEN PRODUCE CO. PACA Docket No. 
RD-81-308. Reparation of $4,707.50 with 13 percent interest 
from May 1, 1981, awarded compiainant against respondent in 
order issued November 24, 1981. 
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(No. 21,107) 


DAVE WESTENDORF PRODUCE SALES INC. v. NIELSEN PRODUCE 
Co. PACA Docket No. RD-81-309. Reparation of 
$10,690.50 with 13 percent interest from June 1, 1981, awarded 
complainant against respondent in order issued November 25, 
1981. 


(No. 21,108) 


YAKIMA FRUIT & COLD STORAGE CO. v. PRECIOSA PACKING HOUSE 
INC. PACA Docket No. RD-81-310. Reparation of 
$12,395.00 with 13 percent interest from July 1, 1981, awarded 
complainani against respondent in order issued November 25, 
1981. 


(No. 21,109) 


RITCLO PRODUCE INC. v. TOMATOES INC. PACA Docket No. 
RD-81-311. Reparation of $8,052.00 with 13 percent interest 
from May 1, 1981, awarded complainant against respondent in 
order issued November 25, 1981. 


MISCELLANEOUS REPARATION DEFAULT—(RD) ORDERS ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


(No. 21,110) 


M. CARATAN, INC. v. CUSUMANO BROos. Co., INC. PACA Docket No. 
RD-81-243. Order issued November 30, 1981. 


DEFAULT ORDER AND DENIAL OF 
PETITION TO REOPEN AFTER DEFAULT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation against re- 
spondent in connection with a transaction or transactions involving a 
perishable agricultural commodity or commodities in interstate or for- 
eign commerce. A copy of the formal complaint was served upon re- 
spondent and respondent has not filed an answer thereto. However, 
prior to the issuance of a Default Order, respondent filed a motion to re- 
open the proceeding after default and allow the filing of an answer pur- 
suant to section 47.25 of the Rules of Practice (7 CFR 47.25 (e) ). 





MISCELLANEOUS 1809 
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Under section 47.25 of the Rules,.a default can be set aside upon a 
timely motion made for good reason shown. Respondent claimed that its 
employee who accepted the letter serving the complaint failed to bring it 
to the attention of the appropriate corporate official thus causing him to 
fail to file an answer. 

Complainant, when given an opportunity to respond, opposed the mo- 
tion to reopen and reminded us that respondent had actually received 
the complaint. 

Upon review of respondent’s petition and complainant’s response, we 
conclude that respondent has not shown good reason why this proceed- 
ing should be reopened. Respondent’s petition to reopen after default is 
denied. Therefore, the issuance of an order without further procedure is 
appropriate pursuant to Section 47.8 (d) of the Rules of Practice (7 CFR 
47.8 (d) ). 

Complainant, M. Caratan, Inc. is a corporation whose address is Route 
2, Box 258, Delano, California. Respondent, Cusumano Bros. Co., Inc., is 
a corporation whose address is 10570 Gratiot Avenue, Detroit, Michi- 
gan. 

Respondent was licensed or was subject to license under the Act at the 
time of the transaction or transactions involved herein. The facts alleged 
in the formal complaint are hereby adopted as findings of fact of this 
order and constitute a violation or violations by respondent of Section 2 
of the Act (7 U.S.C. 499b). Accordingly, within thirty (30) days from the 
date of this order, respondent shall pay to complainant, as reparation, 
the amount stated below, which we find to be the amount of damage to 
which complainant is entitled as a result of the violation or violations 
found herein, with interest thereon at the rate of 13 percent per annum 
from the following date, until paid. 

REPARATION AWARD: $6,232.00, with interest from October 1, 
1980. 

Copies hereof shall be served upon the parties. 


(No. 21,111) 


SUNSPICED INC. v. JELLY & SONS HASTY TATERS. PACA Docket No. 
RD-81-240. Decided November 30, 1981. 


DENIAL OF PETITION TO 
REOPEN AFTER DEFAULT 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), a Default Order 
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was issued on September 17, 1981, awarding complainant $5,789.00 
plus interest as reparation. On October 14, 1981, respondent filed a mo- 
tion to reopen the proceeding after default and allow the filing of an 
answer pursuant to section 47.25 of the Rules of Practice (7 CFR 
47.25 (e) ). 

Under section 47.25 (e) of the Rules of Practice, a default can be set 
aside upon a timely motion made for good reason shown. Respondent’s 
counsel claimed that complainant “lulled” respondent into assuming 
that no formal action would be taken by complainant. 

Upon review of respondent’s petition, we conclude that respondent has 
not shown good reason why this proceeding be reopened. Respondent’s 
petition to reopen after default is therefore denied. 

Accordingly, within 30 days from the date of this order, the respond- 
ent shall pay to complainant, as reparation, the amount stated in the De- 
fault Order of September 17, 1981. 

Copies of this order shall be served upon the parties. 


ORDER OF DISMISSAL 
(No. 21,112) 


TOMATOES INC. v. A. MARRUCCA & SONS, INC. PACA Docket No. 
RD-81-251. Order issued November 23, 1981. Complainant au- 
thorized dismissal of complaint. 





CUMULATIVE SUBJECT INDEX 
JANUARY—NOVEMBER 1981 


AGRICULTURE MARKETING ACT OF 1937 
AGRICULTURE DECISIONS 


DISMISSAL OF PETITION 
Agreement between parties 
Failure to file response to motion to dismiss 
With prejudice 
Without prejudice 
INTERIM RELIEF 
Petition denied 
Petition denied, enforcement action pending 
Petition denied without prejudice 
INTERLOCUTORY APPEAL 
Dismissal of 
QUASHING 


Of subpoena and oral deposition 
AGRICULTURE MARKETING ACT OF 1946 
AGRICULTURE DECISIONS 
PREPARATION AND DELIVERY 


Of steak prepared with non-conforming meat product 


Fraudulent packing of non-conforming meat product 


SANCTION 


Withdrawal and denial of meat grading and acceptance services 


NOC oe Shr. Siok ac dvaratloy epic mw ake be Re mee LATE Se 
Oh ROAR EMI a5 5. 6/"s: eda dev Saal a vada lara vo & coauee 3 Wen BS ie ate ean os 1074 
BP PeMMOMNM NB ds oh dys ia 3 siz wenel acs Wotan by alasle Oe Rl eile are ek terre ie an a 1468 


1 year — Consent 
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AGRICULTURE MARKETING ACT OF 1946—Cont. 


Agriculture Decisions—Cont. 
PAGE 
SANCTION—Cont. 


BRIAN a5 aie ec AIS AIAG ve RD OE RT RTO or EA SP Tea ee 201 
Indefinitely 
STAY ORDER 


Imposition of sanctions stayed pending final determination on 
appeal or upon entry of final settlement agreement 


Pending judicial review 
YIELD GRADE DESIGNATIONS 


Removal of, from beef arm chucks not “substantially trimmed of 
external fat” 


ANIMAL QUARANTINE AND RELATED LAWS 

AGRICULTURE DECISIONS 

DISMISSAL 

On motion of complainant 

SUSPENSION OF VETERINARY ACCREDITATION 

For four months 

BRT RUE, 6 roe Cee ah A! nh Pe a eat ares Ds Oi aes eS i ieee 0s oe A sree 1515 

Suspension partially deferred 

ANIMAL WELFARE ACT 

AGRICULTURE DECISIONS 

ANNUAL FEE 

Failure to pay 

ANNUAL REPORT 

Failure to file 212,1712 


Ordered to file promptly 1092, 1712 
BREEDING 


Maintenance of identification for breeding dogs ............0 00 cece ee eueue 690 
CIVIL PENALTY 

Of $100.00 

Of $150.00 — Consent 

Of $200.00 — Consent 

Of $250.00 — Consent 
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ANIMAL WELFARE ACT—Cont. 


Agriculture Decisions—Cont. 


CIVIL PENALTY—Cont. 
Of $300.00 — Consent 
Of $400.00 — Consent 
Of $500.00 
Of $1,000.00 — Consent 
DEALER 
Operating without a license 
Selling for compensation without a license 
DISMISSAL 
By joint motion of the parties 
On motion of complainant 
VIER PIRONMRECE 5 oa 55:5:5, Ses 9’ oS so, ig a oS Se sale Seats ad eres arate Cente aren Rieter aneiee 
HOUSING FACILITIES 
Failure to feed wholesome food to animals 
Pailire to keep clean and sanitized: |... 66s oye sje 0c wqwe ete eva aeons 9, 13, 690 
Failure to keep water in receptacles clean and sanitary 
Failure to make premises available for inspection 13, 1518 
Failure to provide adequate ventilation ................ cece eee eee eens 9, 690 
Failure to provide suitable drainage for excess water 
Housing animals in cages with insufficient space 
LICENSE 
File application renewal timely 
Operating without 
Revocation of 


Suspension of 


Voluntary withdrawalGe .... cs. fs fc sie eat Ce ensue note icin Mian 915, 1715 


PURCHASING OR REGAINING CUSTODY 
Of animals without notifying APHIS 

REMAND ORDER 
Vacating default 

RESEARCH FACILITY 


PaUULG LO LCaIntCr 8: aii Sena te saecis wos seees 
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ANIMAL WELFARE ACT—Cont. 


Agriculture Decisions—Cont. 


SAFETY HAZARDS 


Failure to allow sufficient distance between animals and viewing 


STANDARDS AND REGULATIONS 


Failure to comply with.......... 9, 10, 214, 221, 530, 531, 686, 690, 914, 915, 1092, 
1093, 1254, 1256, 1518, 1712, 1713, 1715, 1716, 1718 


SUSPENSION OF LICENSE 


For 10 days and thereafter until delinquent reports are filed and 
delinquent fees are paid 


For 30 days and thereafter until in compliance with the Act ............... 9, 1093 

For 60 days 

For 60 days and thereafter until in compliance with the Act 

For 90 days and thereafter until in compliance with the Act 

For 120 days 

EGG RESEARCH AND CONSUMER INFORMATION ACT 
AGRICULTURE DECISIONS 

ASSESSMENT OBLIGATIONS 

DAINIPS POMBE DAYIMCRIS: 5 6,626 kad. drcltw anes rca Rede to Sate N SF Oe Bie 1258 
CIVIL PENALTY 

Of $3,800.00 
RULING ON CERTIFIED ISSUE 


The procedural changes of the amendatory legislation should be 
retroactively applied to violations occurred before the 
DPD RROTMNEINI 5.5 sori w MTR re aot ou aerort te Riera A OR SE 1095 


FEDERAL MEAT INSPECTION ACT 
AGRICULTURE DECISIONS 


DISMISSAL 
MOLIIORIENY DODWEPID TRG DAPUIOR Oi sh Saleh hard Khare de biste a we b Ouleeae ely ae 698 
INSPECTION SERVICE 


Indefinite withdrawal of, held in abeyance 


Suspension of withdrawal 
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FEDERAL MEAT INSPECTION ACT—Cont. 


Agriculture Decisions—Cont. 


INSPECTION SERVICE—Cont. 

Withdrawal — one year 

Withdrawal — one year, held in abeyance 

Withdrawal — two years (22 months held in abeyance) 

Withorawel:— three years: «..aloss 6 an lence nae epee} eee eon See 1100 

WANG AWOLINGOMNING 5 «6:6. co sede avian vase desi eienne deegoe 17, 223, 541, 1288 
LABELING 

“Potatoes With Corned Beef” denied; must use “Imitation Corned Beef Hash” . . . 1262 
PREPARATION, SALE AND/OR TRANSPORTATION 

Of adulterated meat food products 

Of ground beef adulterated with added water 

Of ground beef adulterated with chicken gizzards ...............000eeeeuee 1720 


Of sausage adulterated with an industrial chemical, imidazole 


Of sausage containing a prohibited substance 
REMAND ORDER 
Case referred back to ALJ for further proceedings 
SANCTION 
Withdrawal of inspection service for one year 
Withdrawal of inspection service for three years .......... 0.0.0 e eee eee 15, 1100 
Withdrawal of inspection service for one year, held in abeyance 
Withdrawal of inspection service indefinitely 
Withdrawal of inspection service indefinitely, held in abeyance 
STAY ORDER 


Pending judicial review 
HORSE PROTECTION ACT 
AGRICULTURE DECISIONS 


CIVIL PENALTY 
Of $300.00 — Consent 
Of $450.00 — Consent 
Of $500.00 — Consent 
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HORSE PROTECTION ACT—Cont. 
Agriculture Decisions—Cont. 


CIVIL PENALTY—Cont. 
Of $600.00 — Consent 
Of $1,000.00 
Of $1,000.00 — Consent 
Of $1,250.00 — Consent 
ROL ee ee) —— SUOBONG: oi.a ose Ale. oa SRST aa a eit meee at tee eae 542 
Of $1,550.00 — Consent 
Of $1,750.00 252, 929 
Of $2,000.00 33, 1521, 1723, 1725, 1738 
Of $2,000.00 — Consent 
Of $3,000.00 — Consent 
Of $4,500.00 — Consent 
COURT DECISIONS 


U.S. District Court, Middle District of Tennessee, Columbia Di- 
vision. Motion for preliminary injunction denied — De- 
claratory judgement — Case disposed ............. cece eee ee eee eeees 922 


U.S. Court of Appeals, 6th Circuit, affirms Secretary’s order ................. 927 


DISMISSAL 
ABSCOONEYERDONGENE co.cc. ices ae cestode dee obs oe One va metiny Op eee eae 
B10 CWO POM OTIUS ics Mieseteiccon.c Hea a Kade awe eas bee male ate Bele EN 264 
On motion of complainant 48, 1312 
Sored horse, failure to prove 229, 246 
With prejudice 48, 229 
DISQUALIFICATION 


From showing or exhibiting horses. . . . 29, 33, 45, 226, 244, 249, 254, 543, 701, 1102, 
1311, 1520, 1521, 1533, 1725, 1738 


From judging or managing horse show/exhibition/auction 29, 33, 45, 226, 244, 
249, 543, 701, 1102, 1311, 
1520, 1521, 1533, 1725, 1738 


PERMISSION OF LATE APPEAL 
Notice of Effective Date terminated 
PETITION TO MODIFY ORDER 
Denied 
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HORSE PROTECTION ACT—Cont. 


Agriculture Decisions—Cont. 


PAGE 

SANCTION 

One year disqualification 

Thirty month disqualification 

Three year disqualification 

Five year disqualification 
SORED HORSE 

Showing and exhibition of 29, 30, 32, 33, 43, 45, 226, 254, 256, 261, 


543, 929, 930, 1102, 1512, 1531, 1723, 1725 
STAY ORDER 


Pending judicial review , 1746 


PACKERS AND STOCKYARDS ACT, 1921 
AGRICULTURE DECISIONS 


ACCOUNTS AND RECORDS 


Fully and correctly disclose all transactions . . . 54,61, 63, 70, 72, 75, 80, 99, 100, 303, 
315, 331, 338, 547, 557, 561, 564, 567, 

731, 736, 772, 775, 779, 938, 940, 943, 

949, 950, 952, 1106, 1313, 1319, 1321, 

1540, 1750, 1753, 1755, 1757, 1758, 1762 


Incomplete or incorrect 72, 557 


ACCOUNTS OF SALE OR PURCHASE 


Failure to show true and correct weight and/or prices ..... 70, 72, 327, 561, 564, 567, 
736, 775, 950, 952, 1106, 1319, 1750, 1767 


Failure to show true name of purchaser 94, 557, 775, 932, 940 


Untrue or incorrect 82, 327, 557, 561, 564, 567, 736, 772, 775, 


940, 943, 952, 1319 
BONDING REQUIREMENT 


Violation of 49, 51, 57, 59, 69, 75, 88, 89, 101, 772, 738, 


770, 777, 936, 956, 1126, 1317, 1319, 1321, 
1536, 1549, 1764, 1767 
CHECKS OR DRAFTS 


Exchanging or “swapping” of to conceal true amount of funds 
available in bank account 


MPBE ERENCE 45 65> raisc ocx oirs acisicassaskg ate aaa ale raat rent cescar cares  ch e las 


Issuing drafts for payment without maintaining in records, ex- 
press written agreement for mailing checks 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


CHECKS OR DRAFTS—Cont. 


Issuing drafts for payment without prior express written 
agreement 


Insufficient funds ... . 49, 54, 61, 63, 67, 75, 91, 92, 98, 100, 303, 313, 314, 321, 331, 
333, 336, 338, 341, 345, 349, 547, 724, 938, 949, 954, 1104, 
1126, 1313, 1324, 1330, 1544, 1550, 1747, 1753, 1758, 1761, 1769 


CIVIL PENALTY 
Of $250.00 770, 1764 
OE BI00 OO. 5s sce ss AR wOie es caw ES da OAS An es OD AOL OUR Thee Rent 
ORS TGGIOD | s 5 scssscainalvne Mata wi 9 4oe = Walaa ew OMatS erate eG 936, 1120 
Of $1,000.00 
Of $1,500.00 
Of $2,000.00 
Of $2,500.00 
Of $3,500.00 
Of $3,750.00 945, 1542 
OESSDOO0O occa esas se ees ws sees ees 10% COLO, LAOS, LSZ6, 1528, 175d, EIGs 
ROTI OOH 6. sosce. 5. 52505sy'o Doh eo OREN SOE bin tate- REE wales MOR Mate AO 947 
ME MIO) cari, 2:4 sina, db co Weoo4h &: haces wae weg gb ee e taco Seto anaes 940, 943 
Of $13,000.00 1755, 1757, 1762 
Of $25,000.00 
Of $270,000.00 
COMMERCIAL BRIBERY 
VIGERCE TOL SUDNOLEING CNATIES ans 6s 6 oc. 6 6) dib she dice dior SIR vie 34 Na ME eae 552 
CONSIGNMENTS 
Complainant acting as agent only (Reparation) .................00 000 eee ee. 308 


Consigning own livestock and repurchasing it on a commission 
OP APONCY DOBIB 6 5:66 0001801654 aA a ERT aye ere DOM RAE es 70 


Permitting employee to engage in business as a dealer or market 
agency during sale at stockyard where employee is em- 
ONO 6a. 6. essigetaiglatsvOR@ MR Cara eT OR CT eat eae teks 940 


Permitting purchase of consigned livestock for own account ......... 338,779, 1544 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


CONSIGNMENTS—Cont. 


Permitting purchase of consigned livestock for speculative re- 
BRE bis 6 “ern eia Sa ait as stu eR Ee OE eas a 940 


Purchasing livestock from consignments for own account 


Purchasing livestock from consignments at market agency while 
employed to perform duties at market agency’s auction 
SOUR i 2 eae of ds ottx © lm wlio oni SRT ON A Ree ee ROMO 945, 947, 1538 


CONTRACT TERMS 
Failure to comply with 
COUNTERCLAIM (REPARATION) 
Dismissed 
COURT DECISIONS 
U.S. Court of Appeals, 5th Circuit, affirms Secretary’s order 
US. Court of Appeals, 9th Circuit, affirms Secretary’s order 


US. District Court, Eastern District of Michigan, Southern Di- 
vision, affirms Secretary’s order 


USS. District Court of Kansas, Memorandum and Order, affirms 
Secretary’s Order 


U.S. District Court, M.D. Pennsylvania, Memorandum and 


DEALER 


Accounts and records, fully and correctly disclose all transac- 
61, 63, 75, 82, 
938, 952, 1106, 1758 


Accounts of sale, untrue or incorrect 
Buying or selling livestock for account other than employer 
Collecting on the basis of false or incorrect weights........... 


Converting funds advanced by others for purposes other than 
the purchase of livestock 


Corporate dealer financing individual dealer 


Deceptive pretense, fraud, deceit 


Deposits of shippers’ proceeds to be made promptly 


Exchanging or “swapping” checks to conceal true amount of 
funds available in bank account 





CUMULATIVE SUBJECT INDEX 
PACKERS AND STOCKYARDS ACT, 1921—Cont. 
Agriculture Decisions—Cont. 


DEALER—Cont. 


Failure to charge or collect or to follow rate schedule 
Failure to disclose true nature of transactions 
Failure to disclose true ownership of livestock 
Failure to honor checks 


Failure to maintain adequate bond 
734, 770, 1126, 1323, 1757, 1771 


Failure to pay and/or failure to pay when due . . 310,314, 321, 938, 1104, 1126, 1323, 
1747, 1761 


Failure to reimburse agent in full (Reparation) 
BE URN 5. Sodio tities at cg Ose oserco ately /o Sl ue ean ee rane 82,952, 1106 
Guarantee of price in consignments 


Insufficient funds checks 61, 63, 67, 75, 310, 314, 321, 938, 1126, 1324, 
1747, 1758, 1761 


Maintenance of shippers’ proceeds account 


Misrepresenting method used to purchase or sell livestock 

Net proceeds, failure to transmit 

Operating while insolvent 

Paying sellers on the basis of false or incorrect weights ...............4. 952, 1106 


Purchasing livestock from consignment for own speculative ac- 


Purchasing livestock from consignments at market agency while employed to perform 
duties in connection with its auction sales 


Purporting to sell for own account, livestock not owned 

Scales, improper operation of 82, 952, 1106 

Scale tickets, untrue or incomplete 82,952, 1106 
DEALER AND MARKET AGENCY 


Accounts and records, fully and correctly disclose all transac- 
NNR Wale ee le Wee cw Wwrid 5 i0G le SIR cee ace ca wee SE 
94, 100, 300, 327, 
335, 547, 731, 779, 
940, 1313, 1319, 
1321, 1540, 1750 


Accounts of sale, failure to show true name of purchaser 


Billing on the basis of false or incorrect weights and/or prices 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


DEALER AND MARKET AGENCY—Cont. 
Charging yardage fee to sellers 


Collecting on the basis of false or incorrect weights and/or prices 70, 72, 82, 327, 
1319, 1321, 1540, 1750, 1767 


Consigning own livestock and repurchasing it on commission or 
agency basis 


Deceptive pretense, fraud, deceit 


Deposits of shippers’ proceeds to be made promptly 65, 80, 82, 94, 333, 
547, 557, 779, 1313, 1544, 1765 


Failure to charge or collect or to follow rate schedule 
Failure to deliver in accordance with contract 
Failure to disclose true ownership of livestock 


Failure to maintain adequate bond 49, 59, 306, 345, 347, 351, 772, 956, 1319, 
1536, 1549 


Failure to pass weighing conditions 


Failure to pay consignors net proceeds with checks drawn on 
shippers’ proceeds account 


Failure to pay and/or failure to pay when due 49, 54, 91, 92, 98, 100, 303, 
336, 345, 349, 547, 724, 1313, 
1549, 1550 


Failure to remit when due 65, 94, 333, 547, 1544 


Failure to repay money held on account for livestock contracted 
but undelivered 


False or misleading representation of purchase prices 731, 1319, 1771 
False weights 82,1319, 1321 
Increasing weights upon which livestock is sold or purchased 


Insufficient funds checks 49, 54, 91, 92, 98, 100, 303, 333, 
336, 345, 349, 547, 724, 1313, 1550 


Invoices/billings, false or incorrect 
Issuing drafts for payment without prior written agreements 


Maintenance of shippers’ proceeds account 65, 80, 82, 333, 547, 557, 779, 
1313, 1544, 1765 


Misrepresenting method used to purchase or sell livestock 


Misrepresenting original purchase weights or prices of livestock 


Misuse of shippers’ proceeds 





CUMULATIVE SUBJECT INDEX 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 
PAGE 
DEALER AND MARKET AGENCY—Cont. 


Operating while insolvent 54, 80, 92, 98, 100, 303, 333. 
336, 345, 347, 547, 1313 


Permitting employees to engage in business as a market agency 
or dealer at stockyard during sale which employee is em- 
ployed 


Permitting employees to purchase livestock for their own ac- 
557, 940, 1544 


Permitting employees to purchase livestock from consignment 
for resale for their own speculative account .................. 557, 779, 940 


Purchasing livestock from consignment for own speculative ac- 
82,94, 781 


Purchasing livestock from consignments at market agency while 
employed to perform duties in connection with the auction 
BN ash es gisak aie Rises nits wie is. 4 te Suarsie UND SS Ts aT PREY Ve TREN er Stee cee 940, 945 


Scales, improper use of 
Scale tickets, untrue or incomplete 
Untrue or incomplete accounts of sale . 54, 72, 82,94, 327,557, 940, 1319, 1750, 1767 
Using net proceeds for own purposes 
DISMISSAL 
Ua Amat TRIN 6 a ata erence desid eet ce asia A aS ela wT 92 
Both complainant and respondent acted wrongfully (Reparation) 
Evidence did not support charges 
Failure to establish position 
Of interlocutory appeal 
Of counterclaim (Reparation) 
On motion of complainant 
Without prejudice 
EX PARTE NUNC PRO TUNC ORDER 
Modifying effective date of consent order 
FALSE OR INCORRECT WEIGHTS 


Billing and/or collecting on the basis of 70, 72, 82, 327, 
561, 564, 567, 736, 

775, 952, 1106, 

1127, 1319, 1540, 1750, 1767 


Increasing weights upon which livestock is sold or purchased 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


PAGE 
FALSE OR INCORRECT WEIGHTS—Cont. 


Issuing invoices, accounts of sale and/or scale tickets showing 70, 72, 82, 
327, 561, 564, 567, 

736, 775, 952, 1106, 

1319, 1542, 1750, 1767 


Paying on the basis of 82, 736, 952, 957, 1106, 1127, 1542 
Selling on the basis of 
Weighing livestock on the basis of 

GRATUITIES/GIFTS 


Cease and desist from giving 315, 1755, 1757, 1762 


Offering of, to induce purchases of respondent’s meat 1755, 1757, 1762 


IMPROPER PRACTICES 


Allowing market agency or dealer to participate in packer opera- 
GREE sods: Susearcensitensovers* eectia. oral o\ rae bar ace esa ak Sh eds are erat tg hla carerace ean ale 


Allowing market agency or dealer to purchase livestock re- 
quirements while purchasing livestock for competitive 
packers 


Corporate dealer financing individual dealer 


Dealer, buying or selling livestock for account other than em- 
ployers 


Dealer, failure to reimburse agent (Reparation) 
Engaging in activity endangering trust interest of sellers ...................4. 331 


Engaging in business as a packer while operating as a dealer or 
market agency 


Guarantee of price in consignments .....................39810, 1775, 1757, 1762 

Making gratuitous payments 

Permitting purchase of consigned livestock for own account . 338, 557, 779, 940, 1544 

Purchasing livestock from consignment for own account 82,94, 781 
INSOLVENCY 


Current liabilities exceed current assets 51, 61, 70, 80, 92, 310, 331, 
333, 336, 338, 347, 938, 1313, 
1544, 1747, 1753, 1769 


Suspension of registration while insolvent 54, 61, 63, 67, 70, 80, 98, 100, 
303, 314, 321, 333, 336, 338, 345 
547, 560, 938, 1104, 1313, 1544, 1747 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 
PAGE 
INVOICES 


Failure to show true and correct name of purchasers ... 315,557, 561, 564, 567, 775, 
940, 947 


False and/or incorrect 70, 72, 82, 557, 561, 564, 567, 772, 736, 775, 
940, 947, 1750, 1767 


JURISDICTION (REPARATION) 
Established 
MARKET AGENCY 


Accounts and records, fully and correctly disclose all transac- 
315, 338, 560, 561, 
564, 567, 736, 775, 949 


Assisting persons to obtain money from purchasers by false or 
deceptive pretenses 561, 564, 567, 
775 


Collecting on basis of false or incorrect invoices or account- 
BER ois sR eSech cp Alaa, Me ad SrA arate Sy aL Ne See 561, 564, 567, 
775 


Deposits of shippers’ proceeds to be made promptly 86, 315, 338 
Failure to maintain adequate bond 338, 342 
PRPS LO OY WHE AG oa. 5.59 ae aid Shai ea areas ee Qupalo ee ee 949, 954 
Failure to remit when due 

Insolvency 


Invoices, failure to show true and correct name of purchasers ............315, 561, 
564, 567,775 


Issuing insufficient funds checks ................0ceeeeeeeeeees +» O88, 949, 954 


Issuing untrue or incorrect accounts of sale/invoices/scale tick- 


736, 775 
Maintenance of shippers’ proceeds account 86, 315, 338 
DIORA SOCIO UE IN VINONIOD 56.5.5 64a Xess dee WA A aurhacee awl awamawene mage 315 


Misrepresenting method used to buy or sell livestock 
175 


Obtaining money from purchasers by false or deceptive pre- 
ERIE = scien ASTOR Leo Gisla ar Red RSET ae Soha eee 561, 564, 567, 775 





CUMULATIVE SUBJECT INDEX 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 
MARKET AGENCY—Cont. 
Permitting purchase of consigned livestock for own account 
Scales, failure to have tested to insure accurate weights 
Scales, failure to operate in accordance with regulations 
Scale test reports, failure to file 
MISREPRESENTATION 
Deceptive pretenses, fraud, deceit 72,77, 561, 564, 567, 775 
Pee TNE re oo cadens al ave ceases Meuron Ll taal ena eee aI 70, 82, 1319, 1758 
Of method used to purchase or sell livestock 70, 72, 77, 561, 564, 567, 775 
Of origin or place of purchase of livestock .................... 561, 564, 567, 775 
Of purchase price of livestock 731, 1319 
NET PROCEEDS 
Failure to remit 
Failure to pay with checks drawn on shippers proceeds account 
RIRHIGOS ORES LOP OWI DULDOROE: © <. «, 56s x s's/s,s-cie elawicialcieie ae dea aw eel tee aielararere dare 547 
PACKER 


Accounts and records, fully and correctly disclose all transac- 
SHS a dt wile Beer bata ee eae ect oan cee Cater aan 1542, 1753, 1755, 
1757, 1762 


Allowing market agency to participate in packer opera- 


Allowing market agency or dealer to purchase livestock re- 
quirements while purchasing livestock for competitive 
packers 


Combining or “pooling” livestock purchases with other agencies........... 312,318 
Converting funds required to be held in trust for own personal gain 
Deceiving GF Getrauding SOUOrS «oc 6566s kes DA ints Eide We es eee 772 


Dissipating funds required to be held in trust 


Engaging in activity endangering trust interest of sellers ................000- 331 


Failure to comply with payment provisions ............. 6. e cece eee ee eee 335 


Failure to maintain adequate bond 69, 89, 101, 322, 324, 352, 777, 936, 1317 
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Agriculture Decisions—Cont. 
PAGE 


PACKER—Cont. 
Failure to operate independently 312, 318 


Failure to pay or failure to pay when due 85, 92, 100, 312, 318, 341, 555, 
1120, 1124, 1127, 1330, 1753, 1769 


Failure to hold in trust, funds required to be held in trust 726, 1546 


Issuing false or incorrect accounts of purchase or invoices 772, 950, 1542 


Issuing insufficient funds checks 92, 331, 341, 1330, 1753, 1769 
Making undue or unreasonable preferential payments 

Offering gifts to induce purchases of respondent’s meat 

Operating as a dealer or market agency 

Operating while insolvent 


Paying sellers on the basis of false or incorrect invoices or ac- 
countings 


Scales, failure to operate in accordance with regulations 


Selling meat to customer where buyer has financial interest in 
sellers business 


Transmitting checks without maintaining in records, express 
written agreement for mailing of checks 


Weighing livestock at other than true and accurate weights 
PAYMENT 
Failure to comply with payment provisions 
Issuing drafts for payment without written agreement 
Preferential, making undue or unreasonable 
PETITION TO REOPEN/REHEAR/RECONSIDER 
PPOTIORN oc. 5 vecguoresaie a usre Sealbraadn wea terelare WRU Fekete adele Sree hee Seay 591, 958 
PURCHASE PRICE 
Failure to bill for actual weights or prices 72, 327, 1319, 1750, 1767 
Failure to disclose actual 72,1319, 1758 


Failure to pay 61, 63, 312, 314, 318, 321, 336, 345, 363, 555, 938, 1104, 1313, 
1323, 1330 


Failure to pay when due 49, 54, 61, 63, 67, 75, 85, 91, 92, 98, 100, 303, 
310, 341, 345, 547, 555, 560, 724, 938, 949, 954, 

1104, 1120, 1124, 1126, 1313, 1323, 1330, 1549, 1550, 

1747, 1753, 1761, 1769 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 
PAGE 
PURCHASE PRICE—Cont. 


Untrue or incorrect 945, 1319 
False or misleading representation of 731, 1319, 1767 
RESALE (REPARATION) 


RATE SCHEDULE 
Failure to follow 
SCALES 
Failure to file test reports 
Failure to operate in accordance with regulations 82, 736, 950, 952, 1106 
Failure to test to insure accuracy 325, 952 
SCALE TICKETS 
Failure to execute a sufficient number of copies 
Showing false or incorrect prices 561, 564, 567, 736, 950 
Showing false or incorrect weights 70, 82, 561, 564, 567, 736, 950, 1106 
SHIPPERS’ PROCEEDS ACCOUNT 
Deficit in account 65, 80, 82, 86, 94, 333, 338, 547, 557, 1313, 1544, 1765 


Deposits to be made promptly 65, 80, 82, 86, 94, 315, 333, 547, 
557, 779, 1313, 1544, 1765 


Failure to remit when due 65, 94, 333, 338, 547 
Maintenance of 

Misuse of 

SUPPLEMENTAL ORDERS 

Deficit in custodial account eliminated 104, 105, 357, 783, 1129 
In compliance with bonding requirements 105, 357, 552, 784, 1536 
No longer insolvent 357, 1129, 1552 
Suspension terminated 569, 1129, 1552 


To allow respondent to engage in business as livestock buyer or 
employee of the American Farm Bureau after expiration 
of 21 day suspension 


SUSPENDED AS A REGISTRANT 


Until custodial account is in balance 
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PAGE 
SUSPENDED AS A REGISTRANT—Cont. 


Until in full compliance with bonding requirements . . . . 51,57, 88, 308, 319, 351, 734 
1764, 1767 

Suspension for: 
778, 1771 
65, 333, 1765 


7 days and thereafter until in compliance with bonding re- 
UIT ORIIOTIGS 54 65 55 ion Ao gcois 40h eles eaeisiente alata else woprine albaeld tenis pveiiiere 772 


14 days and thereafter until solvent and/or deficit elimi- 
80, 94, 321, 557, 1104 


14 days and thereafter until solvent, deficit eliminated, and 
in compliance with bonding requirements 


21 days and thereafter until in compliance with bonding re- 
quirements 


21 days and thereafter until solvent and/or deficit elimi- 


30 days and thereafter until in full compliance with bonding requirement .. . 1319 
30 days and thereafter until solvent and/or deficit eliminat- 

303, 547 
RMR ee 0S dae, wedi avaclooa SH Riateces Sie oLaab re ere a care ora bee Seer sta ee 954 


45 days and thereafter until solvent and/or in compliance 
with bonding requirements 345, 1747 


91,1761 

63, 70, 100 

90 days 77, 1324 
90 days and thereafter until solvent 

120 daysand thereaiter UNG GOlVENt 65.5 oe eon hbo wre nte ns oe cases 938 


140 days and thereafter until solvent and/or deficit elimi- 
nated 


TIRE is. i855 95,8 sa. ss p6 hea Riipnince Gwe WIR mB shoe tS nae eee Sa ora ee 
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SUSPENDED AS A REGISTRANT—Cont. 


6 months 


8 months 


TRUST FUND 
Converting funds for own personal gain 
Dissipating funds required to be held in trust 
Failure to hold required funds 
TRUST INTEREST 
Endangering of 
UNFAIR AND/OR DECEPTIVE PRACTICES 
Combining or “pooling” livestock purchases with other agencies 


Consigning own livestock and repurchasing it on a commission 
or agency basis 


Engaging in practice for the purpose of deceiving or defrauding 
sellers of livestock 


Engaging in scheme to artificially inflate price of livestock pur- 
chased on a commission or agency basis .............0 0.00 c eee cececees 70 


Entering into agreement for the purpose of obtaining money 
from the purchasers of livestock by false or deceptive 
practices 561, 564, 567, 775 


Entering into agreement resulting in false or misleading repre- 
sentation of purchase prices of livestock 


Failure to conduct operations independently of and in competi- 
tion with other packers/dealers/market agencies ..................312,318 


Failure to disclose true nature of transactions ............000 ccc ee eee eeees 1758 
Failure to disclose true ownership of livestock 70, 72, 77, 88, 775 


Misrepresenting method used to obtain ownership of livestock 70, 72,77, 
561, 564, 567, 775 


Obtaining money from purchasers of livestock by false or decep- 
GIVE: PECEOIIIEN a. io, 5.6. wince lave, v5 idle 0,80 ju,6 eral 0 ee acasgi nee NE nt 


Purporting to sell for own account, livestock not owned 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 
WRONGFUL ACTS 
Failure to secure health inspection for sheep (Reparation) 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
AGRICULTURE DECISIONS 
ABNORMAL DETERIORATION 
Breach of warranty 
Lack of proof of 
ACCEPTANCE OF COMMODITY 


By diversion 


By reselling without agreement between the parties 


By reshipping to another buyer 

By unloading 

Failure to prove modification of contract terms 
Improper rejection 

Liability for purchase price 

Liability for reasonable value 


Notice of rejection to broker does not constitute notice to con- 
signor 


Untimely rejection 

Without complaint 
ACCORD AND SATISFACTION 

Acceptance and cashing of check 

Failure to prove 
AGENT 

Authority of 

For undisclosed principal, failure to prove 
ALLOWANCES 

Rip AAAN AAO NPI gia do's 0-0 a sy 6 Tarn ols LONw Sire: ie Poa atta a eau oho ence cutee ere 1371 
BROKER 


“Accommodation Advance” remitted to shipper — shipper to re- 
imburse any amount uncollectable ............. 0.000 eee eee 469, 472, 1785 
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Agriculture Decisions—Cont. 


PAGE 
BROKER—Cont. 


Acting in dual capacity as dealer and broker—not entitled to brokerage fees .... 1614 

Action as, failure to prove 

Authority of 

Breach of duty, failure to prove 

Guaranty of payment, failure to prove 

Liable for purchase price 

Unauthorized allowances 
CAUSE OF ACTION 

Failure to state 469, 475 
COMPLAINT 


Dismissal of 145, 424, 443, 616, 800, 809, 834, 1166, 
1332, 1343, 1394, 1396, 1397, 1402, 1403, 1405, 1587, 1614, 1785 


Untimely filed 
CONSIGNMENT 
Established 117, 124, 623 
ams COUG 2... Sc crae es hae aera emEmeuMec pec baee eeamce state 816, 1607 
Failure to provide adequate accountings of 1172, 1607 
CONTRACT 
Absence of 
Agreement to extend credit, failure to prove 
Alleged breach of, failure to give notice of 
Breach of: 
as to contract term 
as to delivered quality 117, 1355 
as to good condition on arrival 476, 874, 1773 
Faire CO CCODE PIOUUES.5. oe Su ae Coc kin banc viene coda eee peewee 983 
failure to deliver 
failure to deliver timely 
failure to deliver properly loaded car 


failure to pay purchase price 
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Agriculture Decisions—Cont. 
PAGE 
CONTRACT—Cont. 


failure to prove 139, 148, 152, 158, 410, 423, 424, 
425, 433, 445, 820, 824, 858, 997, 
1166, 1340, 1351, 1380, 1584, 1779, 1791 


failure to ship agreed specified brand 

failure to provide transportation... «os. oc ea 5 cere sce eine es oa lee ates 983 
Conditional, failure to prove 
Contractual obligation, fulfilled 
Existance of 
Existance of, failure to prove 
Grade specification, not established 
Impossibility of performance 
Modification of, established 
Modification of, failure to dispute 
Modification of, failure to prove 
New contract 
Outright sale, liable for purchase price 
Price error, failure to prove 
Price, failure to pay 
Price, failure to pay promptly 
Price, fixed 
Price, no meeting of minds 
Pro rata distribution 
Special provisions of, failure to prove 

CONTRACT DESTINATION 

PRON ao) inchs ets a Sansa tes Sig Boies Bib OS AS. Oo ACOs Since ena aad aime oe 997 
BRIM EAN REND EY 8s ean nded Nal buace. co cout. eerste sw nny av poplin ect 997 


Seller not responsible for condition of produce beyond point of 
COLLPACE TOBUREDION 6) 05:5 d.0:¥-9 87s Re bees SACS EOE wed aie Sere ceareen 997 
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CONTRACT TERM 


Absence of 


Alleged modification of, failure to prove 1355, 1773 


Alleged modification of, proof sustained 611, 834 


Buyer’s market protection, failure to prove term 
“Delivered” 

Existance of, failure to prove 

Failure to prove 

“F.o.b. acceptance final” 

F.0.b. sale, proof sustained 

“F.o.b. shipping point sale” 

Guarantee against losses due to rejection 
Guarantee of payment, failure to prove 
Meeting of minds as to 
Misunderstanding of 

Modification of, failure to prove 

“Open” billing basis 

Protection against losses 


Seller not responsible for non-delivery or delay due to conditions 
DCUNIERCS MRCP COMERON |... 5c ate: + dian eele ai ee uel e a4 Cee comia es ead 436, 983 


Tomatoes “U.S. No. 1 grade” on arrival 
Tomatoes “U.S. 2-3 color on arrival” 
CORPORATE CHANGE 


Change in management control of corporation does not relieve 
new management of corporation’s prior debts 


COUNTERCLAIM 
Admission of liability 
Contingent on complainant prevailing in its complaint 


Dismissalof ... 117,137, 139, 407, 410, 436, 813, 834, 972, 1160, 1172, 1343, 1351, 
1596, 1614 


Failure to establish allegations 


Failure to state cause of action 
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COUNTERCLAIM—Cont. 
For brokerage fees, allowed 449, 1371 
For damages, awarded 800, 847, 1355, 1587 
For fees and expenses, denied (oral hearing not held) 
For lost profits, denied 
For overpayment, awarded 
For reimbursement of “Accomodation Advance” 

COURT DECISIONS 


Supreme Court of the United States — U.S. Court of Appeals, 
5th Circuit. Petition for a writ of certiorari, denied 


CROP SHORTAGE 
Impossibility of performance 
Pro rata distribution 


DAMAGES 


Burden of proof 


Determined at estimated value 


Difference between contract price and amount realized from re- 


Failure to deliver properly loaded car 

Failure to deliver “U.S. No. 1 grade on arrival” 
Failure to deliver 

Failure to deliver timely 

Failure to establish 

Failure to ship specified produce as stated in contract 
Failure to ship in suitable shipping condition 

For lost profits, failure to prove 

Freezing injury in transit 

MAINS CRIN UO CI ede oo cigs asta wes AGE OO web. IRS A MO ena 611 
Unauthorized allowances, liability for 


Wrongful rejection 
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PAGE 
DEFAULT 


Reinstated 1395, 1619 
Withdrawal of answer 640, 641, 862, 1007 
DELIVERED SALE 
Buyer not responsible for produce at shipping point or in transit 
Failure to make grade at destination 
Failure to prove 
DELIVERY 
Failure to deliver 
Failure to deliver on specified dates 
Failure to meet good standard of 
Good standard of 
Impossibility of performance 
DISMISSAL 
Amount of damages exceeds balance due of the purchase price 800, 1587 
Authorization of dismissal by complainant 1397, 1398, 1403, 1617, 1810 
Burden of proof 424, 443, 479, 623, 1166, 1332, 1376 


Complainant acted as broker and dealer, not entitled to broker- 
age fees 


Complainant failed to establish itself as real interested party 
Complainant failed to prove sale to respondent 

Complainant filed lawsuit in subject case 

Failure to state cause of action 


Failure to prove claim 827, 834, 992, 1166, 1355, 1785 


Lack of jurisdiction 168, 169, 171, 972 


No violation of the act 

On motion of complainant 

Of petition for reconsideration 

Of portion of complaint — settlement 
Resale of produce, prompt and proper 


Respondent adjudicated bankrupt 
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DISMISSAL—Cont. 


Settlement between parties 171, 177, 490, 491, 498, 862, 
1002, 1396, 1397, 1398 


Value of potatoes set of cost at freight 
DIVERSION 
Constituting acceptance 
DUMPING 
Failure to obtain certificate 
FAILURE TO PAY & FAILURE 
Denial of application for license 
Publication of the facts 109, 392, 569, 790, 961, 1131, 1556 


Revocation of license .............05- 106, 107, 384, 385, 387, 389, 390, 396, 595, 
599, 604, 785, 786, 789, 794, 960, 1130, 1154 


Suspension of license 

F.0.B. SALE 
Acceptance final, contract term 
Breach of warranty, failure to deliver properly loaded car 
Breach of warranty, failure to prove . . . 858, 975, 1332, 1351, 1584, 1601, 1791, 1798 
is LOMNOMEOEIIE =. sSarySs trains wes es eed ow eee One eae eae aoe 139 
Freezing injury in transit, buyer liable 
Negligence in loading, failure to prove .......... 00.000 ee euee 130, 410, 425, 1340 
Proof of, sustained 


Seller not responsible for condition of produce beyond contract 
PEGE MAMEMO Dy c25s gira hivanitacAaara eee Ao UA RON hel mee ee nee 997 


Seller not responsible for injury of produce after produce is se- 
cured in carrier 


Suitable shipping condition 430, 433, 820, 847, 1351, 1773 

Suitable shipping condition warranty, not applica. 410, 425, 445, 975, 997, 1166, 1773 
GRADE AT DESTINATION 

Failure to grade “U.S. No. 1 on arrival” 

Not of merchantable quality 611, 997 

Of merchantable quality 430, 847, 1351 
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Agriculture Decisions—Cont. 
PAGE 
GUARANTEED PAYMENT 


Against losses due to rejection 
By broker, failure to prove 
By broker, liable for purchase price 
Failure to establish 
INSPECTION 
Failure to obtain 
Failure to prove 
Failure to submit evidence as to 
Lateness of 
JOINT ACCOUNT 
Eee R UNI Ce CNPC C218 de Sng vars, xc Secs Leslie leas or erarerhere Sale Aamir 623 
JURISDICTION 
Setoff, untimely filed 
LICENSE 
Application for, denied 


Revocation of 106, 384, 385, 387, 390, 396, 595, 604, 
785, 786, 789, 794 


Suspended for: 
MURR 's 22 0h bi06 Sic Uk, ww leteteital a eer TS Sire teagan 1557 
44 days 
MERCHANTABILITY 
Failure to establish breach 


MISBRANDING (DISCIPLINARY) 


Failure to ship potatoes grading U.S. No. 1 when requested 


NET PROCEEDS 


Failure to account truly and correctly for (Disciplinary) .................¢ 
Failure to pay promptly (Disciplinary) .............ccc cece ccecccccns « OOM, € 


Failure to remit 
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PAGE 
NET PROCEEDS—Cont. 


Fully remitted 
Remitted as full settlement 
OVERSHIPMENT OF PRODUCE 
Acceptance of, liable for full invoice amount 
PURCHASE PRICE 
Absence of 
Determined at market value 607, 629, 995 


Failure to pay and/or failure to pay in full 121, 127, 137, 148, 155, 162, 
407, 436, 445, 449, 463, 621, 633, 
830, 858, 979, 1000, 1176, 1346, 1596 


Liability for, less damages 
IND PROETINT OP MNOS s5i5s65.0-so Alpe Fic FO ES RRA le Oe we aR 995 
Not hable for; guarantee against 1OGSeS: «...... acca slaccneascees eeu reeeen as 616 
Reduction of 
Reduction of, failure to prove 
RECONSIDERATION/REOPENING 
After default 
After default, denied 
Dismissal of petition, untimely filed 


Orders on 168, 488, 489, 635, 638, 792, 860, 861, 1016, 
1179, 1393, 1394, 1395, 1404, 1405, 1801 


Order vacating reopening and reinstating default 
Petition to reconsider, dismissed 


Petition to reopen hearing, granted 


Petition to reopen, denied 


Request for reconsideration of counterclaim, denied 
REJECTION 

Improper 

Justified 

Lack of notice of 


Notice to broker does not constitute notice to consignor 
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REJECTION—Cont. 
Of produce in “f.o.b. acceptance final” contract 
Untimely 425,975 
Wrongful 1351, 1781 
REPARATION AWARDED 
Admission of liability 1392, 1616 
Both complainant and respondent 
Reduced amount 
Respondent, for damages 
Respondent, for fees and expenses 
RESALE 
Failure to give reasonable notice of 
Failure to submit accountings 
Improper discrepancies in accountings 
Prompt and proper 
Prompt resale at auction to minimize damages 
SETOFF 
Failure to substantiate 
For damages, awarded 
Untimely filed 
STAY ORDERS 
Bankruptcy proceeding 166, 167, 177, 1007, 1403 


Pending issuance of further order 167, 177, 490, 1007, 1403, 1621 


Pending judicial review 59, 1573, 1773 

Vacated 604, 638 
SUITABLE SHIPPING CONDITION 

Breach of , 1587,1773 

Failure to establish breach 424, 430, 433, 820, 824, 1332, 1351, 1791, 1798 

Not applicable 130, 410, 425, 445, 975, 997, 1166, 1781 
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TRANSPORTATION SERVICE & CONDITIONS — 


Abnormality of 
Failure to show normality of 
Normality of 
UNDISPUTED AMOUNT 
Liability for, failure to release check 
Order for 
Order for, vacated 
Unjustified refusal to pay 
UNJUST ENRICHMENT 
Double payment for produce, obligated to make appropriate restitution 
WARRANTY 
Breach of, failure to deliver properly loaded car 
Breach of, failure to deliver in suitable shipping condition 847, 1587, 1773 
Breach of, failure to prove 130, 424, 430, 433, 627, 820, 824, 975, 997, 
1166, 1332, 1351, 1791, 1798 
PLANT VARIETY PROTECTION ACT 
AGRICULTURE DECISIONS 


APPLICATION FOR CERTIFICATE 
Denial of, reversed 
REMAND ORDER 
To commissioner for further proceedings 
POULTRY PRODUCTS INSPECTION ACT 
AGRICULTURE DECISIONS 
REMAND ORDER 
Case referred back to ALJ for further proceedings ..............000ceeeueee 919 
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